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FOR FURTHER INFORMATION ON COLLECTIVE
BARGAINING OR OTHER EMPLOYMENT

RELATIONS ISSUES CALL FREEPHONE www.ers.dol.govt.nz



@‘ FINDING THE SIMPLEST SOLUTIONS IS USUALLY A VIRTUE

It may not be necessary to read this entire booklet in order for it to be helpful in your
situation. The section on the topic you are dealing with may contain all the information you
need for the time being. However, employers and union representatives are encouraged to
read the whole booklet, because it may help you see issues and options early enough to
prevent problems. This could be especially relevant for first-time bargainers.

The Code of Good Faith in collective bargaining is currently being reviewed to reflect the
recent amendments to the Employment Relations Act. Information on the review is available
on www.ers.dol.govt.nz — once it has been reviewed it will be accessible on the website.

This booklet can also be accessed on www.ers.dol.govt.nz and further guidance on how good
faith relates to both collective bargaining and individual employment relationships can be
obtained from the Department of Labour freephone 0800 20 90 20.
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The Employment Relations Act 2000

1.1 The nature of employment relations
1.2 Employment relations under the Employment Relations Act

The framework introduced by the Employment Relations Act 2000 emphasises that employment is a
relationship built on good faith behaviour, which includes but is greater than the obligation of trust and
confidence, and is more than a contractual, economic exchange.

‘ 1.1 THE NATURE OF EMPLOYMENT RELATIONS

The Employment Relations Act is based on certain realities:
Employers and employees share many common interests, but they also have separate interests.
For example, they may have a common interest to work together to increase productivity, but may
disagree about the way any resulting profit should be shared.
Productive employment relationships depend on people working together. This means promoting areas
of common interest and managing competing interests in a way that maintains and builds relationships.
Managing separate interests can require compromise by all parties.

Where this occurs as a result of bargaining conducted in good faith, the ongoing relationship is more
likely to be successful.

There is an inequality of bargaining power in many employment relationships. Employees may look to
pursue and express their interests more effectively through unions and collective bargaining. Particularly
where their interests diverge, bargaining parties are likely to behave tactically in an effort to achieve
positions and outcomes that are the most favourable to them. Within reasonable limits, this behaviour
reflects the legitimate pursuit and expression of self-interest.

Employment relations can be undermined by poor communication, including any of the parties not having
access to relevant information.

The conduct of employment relations impacts on the economy and society as a whole, and is therefore a
matter of both private and public interest.

‘ 1.2 EMPLOYMENT RELATIONS UNDER THE EMPLOYMENT RELATIONS ACT

The Act takes account of these realities by:
respecting and promoting the rights of employees to join and bargain collectively through independent
unions, as well as retaining employees’ right to choose not to join a union
recognising the importance of the employer-union relationship and establishing collective bargaining
as a preferred option
recognising that, to be productive, employment relationships must be based on good-faith behaviour
that includes, but is greater than, obligations of trust and confidence, and promotes fair dealing
recognising the importance of partnership in the development of productive employment relationships



outlining core good-faith duties, while leaving scope for the legitimate pursuit of separate interests
supporting productive employment relationships through the provision of accurate and timely
information, including in relation to collective bargaining

encouraging employers, employees and unions to retain responsibility for their own employment
relations issues (with support from the Department of Labour’'s mediation services and the
Employment Relations Authority, where appropriate)

providing remedies through emplaoyment institutions where legal rights are not observed.



The Role of “Good Faith”

Good faith means dealing with each other honestly, openly and without misleading each other.

It also requires parties to be active and constructive in establishing and maintaining a productive
relationship in which they are responsive and communicative. Behaviour of this kind makes common
sense. Employees in positive relationships are more likely to enjoy the benefits of sustainable, decent
work. Employers also benefit from motivated and productive employees.

On the other hand, an employment relationship can be hampered and, at worst, destroyed by mistrust
and suspicion or a lack of communication or responsiveness.

The duty of good faith applies in all of the various employment relationships. Examples include the
relationships:

between an employer and an employee

between an employer and a union

among unions and employers involved in bargaining for the same collective agreement

between a union and its members

between a union and members of other unions in a warkplace

between an employer and different groups of workers in a workplace.

This booklet concentrates on specific duties of good faith in collective bargaining, but the obligation

to deal with each other in good faith continues to apply to all aspects of the employment relationship —
during the bargaining period and at all other times. It also applies to bargaining for an individual
employment agreement, or a variation of such agreements, and any matter that may arise when an
individual employment agreement is in force.

Thus it is helpful to see good faith in collective bargaining not as something special, but rather as

an extension of the ongoing relationship between employers, employees and unions. Just as all good
relationship management involves balancing views and interests, the bargaining situation requires the
parties to consider both the long- and short-term issues, and the interests of a wide range of people.
When relationships are based on good faith at all times, it is easier to deal with the added pressures and
issues that arise during collective bargaining.



Good Faith and Collective Bargaining under the
Employment Relations Act

3.1 The value and nature of collective bargaining

3.2 What good faith means in collective bargaining

3.3 What good faith does not mean in collective bargaining
3.4 When good faith applies in collective bargaining

3.5 Has the duty to bargain in good faith changed the way employers and unions are required to
behave in bargaining?

3.6 Training in good faith and collective bargaining

‘ 3.1 THE VALUE AND NATURE OF COLLECTIVE BARGAINING

Collective bargaining is an important tool for enabling genuine dialogue and negotiation over terms and
conditions of employment, and in building productive relationships between the employer(s), employees
and the unions. It can also be a cost-effective and administratively efficient way of determining
employment conditions for similar groups of employees.

Individual employees may lack the bargaining power, knowledge and resources to represent themselves
effectively. Unions and collective bargaining provide employees with an avenue for redressing the
imbalances between employers and employees that can result. They also provide a channel for
exchanging ideas, promoting parties’ common interests, and managing separate interests effectively.

By enabling timely and constructive dialogue and the expression and resolution of divergent interests,
collective bargaining offers opportunities to develop social partnerships at enterprise and national levels.

When it is successful and conducted in good faith, collective bargaining helps to maintain and build
long-term relationships. Taken to its full potential it also supports stability and social justice.



DEFINITIONS

“Bargaining”, as used in this booklet, is bargaining that relates to collective employment
agreements. The Employment Relations Act defines bargaining broadly. It includes all the
interactions between the parties that relate to the bargaining, including negotiations and all
related communications and correspondence before, during and after negotiations.

A “collective employment agreement” is an employment agreement that is binding on one or
more unions, and one or more employers, and two or more employees.

“Collective bargaining” is bargaining for a collective employment agreement that takes place
between the union(s) representing a group of employees who are members, and the employer(s)
or a representative chosen by the employer(s).

‘ 3.2 WHAT GOOD FAITH MEANS IN COLLECTIVE BARGAINING

The duty of good faith underpins collective bargaining. The minimum requirements of the duty are set out
in the Employment Relations Act. These require unions and employers:

not to mislead or deceive each other

to be active and constructive in establishing and maintaining a productive employment relationship

to be responsive and communicative

to use their best endeavours to agree on an effective and efficient bargaining process

to meet together, and to consider and respond to proposals

to continue to bargain on outstanding issues, even though they have come to a standstill or reached a

deadlock over a matter

to recognise the role and authority of bargaining representatives

not to bargain, directly or indirectly, with persons other than bargaining representatives

not to undermine the bargaining process

to provide, on request, information that is reasonably necessary to support or substantiate claims

or responses

in the course of collective bargaining, to conclude a collective agreement unless there is a genuine

reason based on reasonable grounds not to.

In addition, the duty of good faith means that employers:
are required to provide information to employees about any proposal that will or is likely to have an
adverse impact on the continuation of their employment, and an opportunity to comment on that
information, unless good reasons exist for maintaining confidentiality. This obligation is ongoing,
including during times of collective bargaining. For example, it may be a breach of good faith for an
emplayer to seek agreement on a collective agreement without disclosing an existing proposal that
could, if it was disclosed, have a significant impact on the content and ocutcome of the bargaining.
Seeking cutbacks in redundancy entitlements without disclosing an existing proposal for redundancies
could be an example.



must not advise or do anything with the intention of inducing an employee not to be involved in
collective bargaining or not to be covered by a collective agreement

must not pass on to employees not covered by collective bargaining a term or condition agreed to in
the collective bargaining where this is done with the intention of undermining the bargaining or has
that effect. (This issue is discussed further in Section 8.4.)

must not pass on to employees not covered by a collective agreement a term or condition agreed to
in that agreement where this is dane with the intention of undermining the agreement and has that
effect. (This issue is discussed further in Section 8.4.)

The requirement to bargain in good faith provides employers and unions with the best opportunity to
reach a successful collective agreement. Approaching bargaining in a way that identifies issues and
requires genuine consideration and response to those issues, with access to supporting information,
enhances the prospects of an agreed outcome.

The duty of good faith is a tool, not a weapon. The Act anticipates that rational, informed discussion will
minimise the need to resort to economic sanctions such as strikes or lockouts.

. 3.3 WHAT GOOD FAITH DOES NOT MEAN IN COLLECTIVE BARGAINING

Good faith does not require parties to set aside their own interests. It allows vigorous bargaining,
including economic pressure in the form of strikes and lockouts.

Nor does good faith pretend that collective bargaining involves only dispassionate, reasoned argument.
Bargaining often involves emotion, tension, grandstanding, brinkmanship and tactics. These are normal
aspects of the process and good-faith bargaining allows for these realities.

However, the duty of good faith does place limits on the tactics each side may employ to further their
objectives. The Act, reflecting this, prohibits strikes and lockouts during the first 40 days after bargaining
commences, to encourage the parties to seek agreement at the table. The good-faith provisions likewise
allow parties to use information to persuade, but not to mislead or deceive. A further example is that
employers can communicate to employees a statement of fact or an opinion reasonably held about their
business or a union’s affairs, but in doing so such a statement or opinion must not be made with the
intention of inducing the employees not to be involved in collective bargaining or not to be covered by a
collective agreement. The employer must also continue to bargain with the employees’ representative
and not with the union members directly.

Some similar restrictions apply to unions when they are bargaining with an employer or its representative.

The duty of good faith does not dictate the suhject matter of negotiations. It is up to the parties to
decide on the terms they wish to include in their collective agreement. However, good faith does require
the parties to conclude a collective agreement unless there is a genuine reason based on reasonable
grounds not to. What amounts to “reasonable grounds” would need to be assessed on the facts of the
particular situation. For example, it would not be reasonable to refuse to enter into a collective
agreement simply because an employer had a philosophical preference for individual agreements.



Examples of situations where there are reasonable grounds for not concluding a collective agreement
could be:
where a wage claim is at a level outside the employer’s ability to pay and where the employer can
provide information to support their inability to meet the claim
where an employer seeks to reduce wages or hold them without change for an excessive term and the
union does not agree.

Because the duty of good faith does not compel the parties to agree on any particular clause or term of
employment, it is not a substitute for bargaining power. Sitting back and trying to build a case of breach
of duty to enable a claim to be taken to the Employment Relations Authority is unlikely to lead to a good
outcome in either the short or long term. Litigation may divert the parties’ attention away from
bargaining and can cause rifts that are detrimental to everyone, regardless of who “wins” in court.

. 3.4 WHEN GOOD FAITH APPLIES IN COLLECTIVE BARGAINING

Good faith applies throughout callective bargaining — from the start of the bargaining process to its
conclusion, at each stage in between, and in correspondence and communications after the completion
of bargaining.

Good faith also applies to every relationship involved in collective bargaining, irrespective of how many
parties are involved. Multi-party bargaining can create additional challenges, some of which are discussed
in Section 9 of this booklet.

Don’t be daunted by the obligations of the duty of good faith. The Employment Relations Act provides a
framework for identifying what is expected. Support in various forms can also be obtained at short
notice from staff at the Department of Labour through its freephone 0800 20 90 20. This can include
information on the rights and obligations of the parties, and assistance from specialist employment
mediators. As bargaining relationships become established, parties will usually find that initial difficulties
can be ironed out.

“First-time” bargaining is often the most difficult. At such times, unions may be striving more than usual
to make gains for their members, and emplayers are often unsure how collective bargaining will affect
their businesses.

If parties who are bargaining have difficulties concluding a collective agreement, the Employment
Relations Act 2000 provides a number of options that can help.

The primary option is accessing the services of a mediator from the Department of Labour, who can
either provide advice to the parties or provide mediation services.

If mediation is unsuccessful, or the difficulties are significant, there may be the option:
where certain grounds are met, to ask the Employment Relations Authority to facilitate the collective
bargaining (facilitation is generally only available where there have been serious difficulties in the
collective bargaining — see page 61 for more information), or



to ask the Employment Relations Authority to fix the terms of a collective agreement. The Authority
can do this only in limited circumstances, including that there has been a serious and sustained breach
of good faith by one of the parties and all other reasonable alternatives for reaching agreement have
been exhausted.

In serious cases, the Employment Relations Authority or the Employment Court can also impose a penalty
on a party that breaches the duty of good faith while engaged in collective bargaining.

‘ 3.5 HAS THE DUTY TO BARGAIN IN GOOD FAITH CHANGED THE WAY
EMPLOYERS AND UNIONS ARE REQUIRED TO BEHAVE IN BARGAINING?

Most parties did not need to change their behaviour in response to the good faith requirement, because
the Employment Relations Act simply affirmed and reinforced their existing practice. Negotiations were
conducted effectively and settlements reached and ratified in good faith.

For these employers and unions, recent changes may only be a matter of review, followed by “business as
usual” (although this booklet may encourage them to develop their good practices further).

For some practitioners the requirements of the Employment Relations Reform Amendment regarding
good faith will require an adjustment to past behaviour, and a reconsideration of behaviours and tactics
used in the past. This could particularly be the case in relation to the amendments requiring that
collective bargaining result in an agreement in most cases. (See 8.6 for more details.)

The behaviour suggested in this booklet could be a framework for that readjustment.

For those bargaining for the first time, this booklet is designed to assist in developing good practices,
and provide an understanding of the expectations of others.

. 3.6 TRAINING IN GOOD FAITH AND COLLECTIVE BARGAINING

Employers and unions should consider how employment relations education (ERE) leave provided for
union members under the Act might increase understanding of collective bargaining and good faith.

ERE leave entitlement is designed to improve employment relationships and promote the objectives of
the Act, including good faith. Training in good faith can make negotiations go more smoothly. Some ERE
courses involve employers and employees in shared courses as a basis for developing more productive
employment relationships.

An investment in training is warranted, given the possible risks to the employment relationship and the
penalties that can be applied for breaches of good faith.

An ERE fund is available for unions, employers and other institutions to develop and deliver ERE courses.
For information on rights to ERE, approval or funding of ERE courses, and for a list of approved courses,
contact the Department of Labour freephone 0800 20 90 20 or visit its website (www.ers.dol.govt.nz).
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The Process of Collective Bargaining

4.1 Collective bargaining can be carried out in many different ways

4.2 Stepsin a collective bargaining process

. 4.1 COLLECTIVE BARGAINING CAN BE CARRIED OUT IN MANY DIFFERENT WAYS

The parties themselves are best placed to decide what approach will suit them.

The Employment Relations Act defines bargaining broadly so that it covers the wide range of steps
involved in employers and unions negotiating and reaching agreement. This obviously includes actually
sitting down at the table and negotiating, and includes related steps such as:

discussions about what will be included in or excluded from the bargaining

all the communications and correspondence that relate to the bargaining. (This communication may

be between or on behalf of the parties, and may occur before, during or after negotiations.)

The specific duties of good faith discussed in this booklet apply to all bargaining interactions.
They continue to apply even where the parties are engaged in a strike or lockout.

‘ 4.2 STEPS IN A COLLECTIVE BARGAINING PROCESS

Before deciding whether to initiate collective bargaining or to seek to join collective bargaining that is
already underway, a union or employer should consider whether it may be possible and appropriate to join
an existing collective agreement. The Act provides a process for this to happen where a collective
agreement allows other unions or employers to become parties.

If a union or an employer cannot join an existing collective agreement, or an existing collective agreement
is not appropriate for them, and they wish to negotiate a new collective employment agreement, then
they will need to engage in collective bargaining.

11



COLLECTIVE BARGAINING STAGES

Collective bargaining usually contains many stages. Stages that typically occur are set out below,
and are discussed in the rest of this booklet.

Not all of the following stages occur in every bargaining process, but the duty of good faith must
be met whenever they arise:

Making the preliminary decisions about bargaining — who, when, what and how.

Deciding on proposed coverage, which can occur either at a preliminary stage or during

bargaining if not agreed at the outset.

Dealing with bargaining notices.

Joining existing bargaining and consalidating bargaining.

Entering into a process agreement.

Meeting to present, consider and respond to bargaining claims.

Continuing bargaining on remaining issues even where some matters have resulted in a

standstill or deadlock.

Dealing with the other parties’ bargaining representatives.

Communicating during bargaining.

Requesting and disclosing information.

Using independent reviewers for information that may be confidential.

Resolving problems.

Ratifying the agreement.



Before Collective Bargaining Starts

5.1 Making the correct preliminary decisions

5.2 Who conducts collective bargaining?

5.3 When can collective bargaining take place?

5.4 What kind of collective agreement do you wish to bargain for?

5.5 Which employees and which work do you want to be covered by the agreement?
5.6 Unions’ access to workplaces

5.7 Planning for bargaining

‘ 5.1 MAKING THE CORRECT PRELIMINARY DECISIONS

Before initiating collective bargaining, think about what you want to achieve (your goals), and how you
might achieve those goals through collective bargaining. Some of the questions will be who? when? how?
and what? Taking the time to sort through these issues at the start can avoid misunderstandings and
problems later on.

. 5.2 WHO CONDUCTS COLLECTIVE BARGAINING?

Collective bargaining seeks to provide employees with a way to overcome any imbalance in the power
between themselves and the emplayer. It aims to ensure there is meaningful and genuine bargaining over
terms and conditions of employment. The Employment Relations Act establishes a framework for
collective bargaining between employers and unions.

Employees who wish to take part in collective bargaining will need to join a union, but this can be any
union — including one they choose to form themselves. A list of the unions that are currently registered
under the Employment Relations Act can be found on www.ers.dol.govt.nz/union/registration.html, as can
details of the steps required to form a new union.

In bargaining, the employees’ union has the legal status of bargaining representative. Employers can also
select bargaining representatives of their choice. This could be a team of senior managers, human relations
specialists, or a representative from an employer organisation. Bargaining should be conducted in an
effective and efficient manner, and this need should influence the bargaining representatives selected.

If an employer wants to introduce a collective agreement into the workplace, the employer (or the
employer’s representative) needs to bargain with an independent union that represents the employees.

An emplayer cannot present a collective agreement directly to its employees for them to sign.
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Where employees decide to form a new union, it must be genuinely independent from the emplayer and
must properly represent the interests of its members. Once a union initiates collective bargaining, the
employer must respect this and the decision that their employees have made in joining collectively in
that union. An employer would not be acting in good faith if he or she did anything that influenced
employees to withdraw from that union. The duty of good faith means that an employer must not advise
an employee, or seek to induce or do anything else that encourages them not to be covered by collective
bargaining or a collective agreement.

Deciding who makes up your bargaining team is also a critical decision. (See below.) If bargaining is to be
effective and genuine, the right people need to be there. Employer and union representatives have a
central role to play, because only they can bargain for a collective agreement. With that role comes the
responsibility both to advance the interests of those they represent and to conduct their bargaining in
good faith.

THE BARGAINING TEAM

Your bargaining team is most likely to be successful if your team members have the authority,
knowledge and expertise to engage in genuine bargaining about the issues involved. This includes:
understanding the needs of the business or businesses and of the workforce
understanding the issues that will arise, and the reasons for and likely effects of what might
be proposed
understanding the obligation to bargain in good faith, including the need to make sure the
people they represent are kept accurately informed of the direction being taken in the
bargaining
being credible advocates for the process among those they represent
being representative of, and able to communicate with, peaple involved in the range of activities
covered by the bargaining
everyone on the team knowing what their roles are (for example, who will make the offers at
the bargaining table, who will take notes of what is said, who will communicate to the people
they represent and when)
investing in your team, both by appointing members with the appropriate authority and by
providing training
considering who is on the other party’s bargaining team and whether there are relationships
that can be drawn on to aid orderly and effective bargaining
ensuring that your team has enough time away from the workplace to conduct the bargaining
successfully.

14



. 5.3 WHEN CAN COLLECTIVE BARGAINING TAKE PLACE?

Timing is an important tactical issue for unions and employers. The Employment Relations Act sets out
rules on when collective bargaining can take place. These rules help to ensure certainty for all parties,
particularly where there is already a collective agreement in place.

Under the Act, collective bargaining can take place either in relation to employees who are not covered
by a collective agreement, or employees who are covered by one that is about to expire.

When a collective agreement is about to expire, bargaining can be started by a union at any time within
the last 60 days of the agreement, or by the employer at any time in the last 40 days of the agreement.
These timeframes provide a union with the opportunity to work with their members early on, in order to
decide on the coverage and content of the collective bargaining that they wish to pursue. (Slightly longer
periods apply where the bargaining will involve multiple parties or where there is more than one collective
agreement currently in place. Multi-party bargaining is discussed in Section 9 of this booklet.)

Where there is no collective agreement, a union can initiate collective bargaining at any time. An employer
may initiate bargaining only if there is, or has previously been, a collective agreement covering at least
some of the employees whose work is covered by the proposed collective agreement.

. 5.4 WHAT KIND OF COLLECTIVE AGREEMENT DO YOU WISH TO BARGAIN FOR?

Deciding on how many parties you want to include in the agreement requires you to consider your
objectives and what you are trying to achieve. Single-party collective agreements and multi-party
agreements each have benefits and drawbacks. The Act leaves it to the parties to decide who is involved
in the eventual collective agreement, and it is for each party to decide, in the course of the bargaining,
the structure of the agreement it eventually accepts.

DEFINITIONS

A “single-party agreement” is a collective employment agreement that binds a single union and a
single employer.

A “multi-party agreement” binds more than two parties. This may be one union and more than
one employer, more than one union and a single employer, or many unions and many employers.

A “coverage clause” describes either the work or the employees, or both, that the collective
agreement covers. It can do this by referring to named employees, or to the waork or type of work
done by named employees.

You should not initiate multi-party bargaining unless that is the format of bargaining you genuinely want.
To do otherwise, such as to propose a multi-party agreement in order to achieve some other ohjective,
may be contrary to the duty of good faith.

15



. 5.5 WHICH EMPLOYEES AND WHICH WORK DO YOU WANT TO BE COVERED BY
THE AGREEMENT?

The party who wishes to initiate collective bargaining has to decide on the “coverage clause” it wishes to
propose in the collective agreement and set this out in the initiating notice. The coverage clause describes
either the work or the employees, or both, that they wish the agreement to cover.

As a matter of good practice it is wise to draft the coverage clause to genuinely reflect the work you
wish to see covered by a collective agreement. To draft an overly broad coverage clause for tactical
reasons risks undermining the bargaining process from the outset.

Coverage clauses are negotiable during the bargaining process, although this bargaining must be seen in
the context of the Employment Relations Act as a whole. All employees have the right to join a union
(freedom of association) in order to advance their collective interests yet, in some cases, an employer
may not wish to have all of its employees under the same collective agreement. An example would be an
employer seeking a coverage clause that excludes senior managers.

Such a stance by an employer will not necessarily breach an employee’s right to freedom of association,
provided the senior managers in question are still able to belong to a union and to bargain for a separate
collective agreement. However, to take the position on coverage that senior managers could not be
covered by any collective agreement would be inconsistent with the principles of freedom of association
that are protected by the Act.

If you have a preference about the coverage of a collective agreement, it is important to talk this
through with the other parties and to genuinely consider any different views that may be expressed.

If disagreement arises early on in the bargaining about the issue of coverage, or any other issue, good
faith means that the parties must still try and look for solutions by continuing to bargain over any other
matters that they have not yet reached agreement on. By requiring this, the Act encourages parties to
find a way through their impasse and conclude an agreement.

When a disagreement arises, the key for parties is to look at solutions that will best suit their own
situation. For example, if a dispute arises over the scope of coverage, and whether different groups of
employees can efficiently be covered by one agreement, it can be useful to look at using schedules to
highlight terms of employment that are to apply to some groups but not others.

. 5.6 UNIONS’' ACCESS TO WORKPLACES

Unions may access workplaces for purposes related to their members’ employment or for purposes
related to the union’s business. Specific criteria for this access are provided in the Employment
Relations Act.

This access enables unions to obtain employees’ views on participation in collective bargaining.

Getting this clear from the beginning can make bargaining easier and more efficient both for unions
and employers. Access can take the form of union meetings, or simply a discussion between a union

16



representative and an employee. Such discussions are not to exceed a reasonable duration, and are not
to be treated as one of the two union meetings allowed each year by the Act.

‘ 57 PLANNING FOR BARGAINING

Before contacting the other party to start bargaining, it is wise to consider how you wish to conduct the
bargaining. This planning will help when it comes time to agree on a bargaining process with the other party.

The box on page 14 discusses choosing and preparing your bargaining team. Other issues ta consider
include:

What information might you need to formulate your claims and where can you get it?

What expertise can you draw on to help in your bargaining?

If bargaining has taken place between the same parties in the past, what can you learn from

past experience?

What is happening in the industry and in other similar bargaining that may be relevant to

your bargaining?

What are your ratification procedures (in the case of a union) and who has the authority to settle an

agreement (in the case of an employer)? Do these need to be clarified or updated?

17



Commencing Bargaining

6.1 Issuing and receiving bargaining notices
6.2 Consolidating agreements

6.3 Establishing the process agreement
6.4 Information agreements

6.5 Agreed codes of good faith

6.6 Unions must notify employers of their ratification procedures

‘ 6.1 ISSUING AND RECEIVING BARGAINING NOTICES

Having dealt with the preliminary issues, a party is then in a position to initiate bargaining. This is a
straightforward process. The union or employer gives to the other party or parties a signed written
notice setting out:

the intended parties to the bargaining

the intended coverage clause of the collective agreement.

If a bargaining notice is received or issued by an employer, the employer must, within 10 days of receiving
or issuing the notice, advise all employees (whether or not they are union members) whose work would be
covered by the proposed coverage clause of:

the existence of the bargaining and its coverage

the intended parties to the bargaining.

An emplayer acting in good faith will ensure that this information is conveyed to the employees
efficiently. Minimising the attention drawn to the notice could be inconsistent with the duty of good
faith. Sending the information out with advice to employees that seeks to dissuade them from being
covered by callective bargaining or a collective agreement would be a breach of good faith.

If you receive a notice that you believe is ambiguous, a good-faith practice would be to contact the
issuing party promptly for clarification. This approach recognises the right of the other party to initiate
bargaining, and will also lay the foundation for a co-operative approach.

The Employment Relations Act refers to bargaining “for a collective agreement”. An employer would not
be bargaining in good faith to respond to an initiating notice with the stance that it is not prepared to
bargain for a collective agreement —in other words, that it will only permit individual employment
agreements in its workplace. Similar expectations arise with multi-party bargaining, which is covered in
Section 9 of this booklet.

If a party receives a notice initiating bargaining which specifies a particular coverage clause and they
genuinely believe that collective bargaining for a different coverage is appropriate, then the receiving
party should talk through the issue of the coverage of bargaining with the party that issued the notice
and try to reach an agreement.

18



If an agreement is reached, they should record in the bargaining record the revised coverage clause.

If the parties are unable to agree, then they will need to continue to bargain, including over the issue of
coverage. Which employees any collective agreement entered into will apply to is a matter for the parties
to the bargaining to decide.

@ 52 CONSOLIDATING AGREEMENTS

An employer faced with multiple negotiations may consider whether consolidation is available.

Where an employer receives two or more initiating notices and the notices relate to the same type of
work, the employer can request, within 40 days of receiving the first notice, the initiating unions to
“consolidate” by bargaining for one collective agreement. Each union then has 30 days to decide whether
to agree to the request or withdraw its notice, otherwise it will have its notice treated as withdrawn.

This is one of the ways the Act looks to promote orderly collective bargaining, and avoid duplication of
bargaining resources. In deciding to seek consolidation, the employer should act in good faith and make
proposals based on genuine operational or business reasons.

‘ 6.3 ESTABLISHING THE PROCESS AGREEMENT

The Employment Relations Act requires unions and employers who will be involved in the bargaining to
use their "best endeavours” to agree on how the bargaining will occur. This process agreement is to be
developed as soon as possible after the initiation of bargaining. This agreement sets the ground rules for
the bargaining.

Agreeing on the process can avoid costly and time-consuming disputes about how to bargain.

It is important to record the process agreement in writing. This provides clarity for all the
parties involved.

The process agreement may require amendment during the bargaining process to cover unforeseen
circumstances, but every attempt should be made to minimise amendments.

If a party is unsure what issues to cover in the process agreement, the matters set out in the box below
can provide a useful guide. These options provide a set of considerations that can be considered in the
context of the size of the employer(s), the complexity of the workforce, and the issues around which
bargaining will occur. Further guidance can be sought from the Department of Labour’s freephone

0800 20 90 20.

Staff can give guidance on possible approaches to orderly and effective bargaining, and can refer parties
to mediators where that would be helpful.

Where outside guidance is sought, remember that the parties themselves must retain ownership of their
bargaining arrangements and conduct the bargaining.
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ISSUES TO CONSIDER FOR A PROCESS AGREEMENT

The parties should consider the following matters which may, where relevant and practicable, in
whole or in part, make up any such agreement:
Who will be the representative(s) or advocate(s) for the parties in the bargaining process.
Whom the representative(s) or advocate(s) represent.
The size, composition and representative nature of the negotiating teams and how any changes
will be dealt with.
The names of the individuals who comprise the negotiating teams.
The presence, or otherwise, of observers.
Identification of who has authority to enter into an agreement, any limits on their authority,
and signing off procedures.
The proposed frequency of meetings.
The proposed venue for meetings and who will be liable for any costs incurred.
The proposed timeframe for the bargaining process.
The manner in which proposals will be made and responded to.
The manner in which any areas of agreement are to be recorded.
When the parties consider that negotiation on any matter has been completed, and how that
will be recorded.
Communication to interested parties during bargaining.
The provision of information and costs associated with such provision.
Appointment of, and costs associated with, an independent reviewer should the need arise.
Any process to apply if there is disagreement or areas of disagreement.
Appointment of a mediator should the need arise.
In the case of multi-party bargaining, how the employer parties will behave towards one
another and how the union parties will behave towards one another.
Where appropriate, ways in which good-faith relations during bargaining can take into account
tikanga Maori (Maori customary values and practices), and/or any cultural differences or
protocols that might exist in the environment in which the bargaining occurs.

Various approaches can be taken in putting together a process agreement. The following principles can
help the parties develop a procedure that best suits their situation:
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Orderly, efficient and effective bargaining: According to the Act, the purpose of the process
agreement is to promote bargaining of this nature. When considering your stance on a particular
issue for inclusion in the process agreement, think about how the stance relates to these objectives.
Simplicity: An overly complex process agreement will defeat the purpose. The idea of having an agreement
about process is to clarify how the parties will bargain, not to make the process more uncertain.
Transparency: The agreed process should minimise the prospect of surprises. For example, the parties
may agree that there will not be any media statements unless both parties agree beforehand.
Certainty: Dealing with the issues above can help to avoid disagreement and misunderstandings.

For instance, an agreed written record of the bargaining can avoid parties mistakenly elevating a point
under discussion into an offer. It can also help the parties to identify when they have reached the
point of agreeing or accepting that a particular term should be included in the agreement if it is
concluded and ratified.



Reaching consensus on a process agreement may require compromise, yet certainty about the process
can prevent conflict and disputes.

A party may not refuse to enter a process agreement in order to delay or undermine the bargaining
process, because a tactic of this kind would be in breach of good faith. Even if parties cannot agree on
every clause in the agreement, in most cases, parties would be expected to come to a common-sense
agreement on how to progress their bargaining.

Where parties are genuinely unable to reach consensus on a process agreement they must still proceed
with the bargaining promptly.

CASE STUDY

THE PERILS OF NOT HAVING A PROCESS AGREEMENT

Representatives from Union Z entered into negotiations with representatives from Company Q to
bargain for a collective agreement.

The two parties were keen to get moving on the agreement, as the current collective agreement had
expired. It was felt there was a reasonable level of communication and trust between the parties so
they decided to skip any discussions on arranging a bargaining process agreement (to set some ground
rules for conducting the negotiations) and get straight on to business.

Two weeks passed, and the union representatives were delighted. They were confident they had reached
a final agreement that they could take to their members. They approached Mary, Company Q’s Chief
Executive Officer, directly to arrange for the agreement to be signed.

Mary was a little taken aback. Her negotiating team had told her at the last report back that, although
things were progressing well, there were some outstanding issues that would need to be resolved
before any agreement was signed.

She double-checked with the negotiators, who told her that under no circumstances had they come to
a final agreement, but with confusion over who had made the records of what had been discussed and
when decisions were made, and no agreed ground rules to refer back to, the situation quickly dissolved
into an impasse.

With the parties unable to reach a satisfactory understanding, they decided to seek help in the form of
mediation.

During the mediation, the company and the union agreed that setting some ground rules could have
saved time and effort, and possibly could have avoided the impasse.

Dave, the union representative, said he never realised how quickly miscommunication and
misunderstandings could flare up because those ground rules weren't in place.

“Hindsight is a great thing but we should have taken a bit of a breath before charging into the
negotiations and agreed to the way we were going to negotiate,” Dave said.
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CASE STUDY: THE PERILS OF NOT HAVING A PROCESS AGREEMENT continued

These could have included expected timeframe of negotiations, dates of meetings, when and how
progress would be recorded and reported, sign-off procedures, and how the parties would determine
when they had reached the end of negotiations

Company Q representative, Sue, said she had always thought the push to reach an agreement on how
to negotiate was a little bureaucratic and over the top.

“It was only after we couldn’t agree that | realised that it’s actually good common sense and good
business sense. The procedures don't need to be rigid but we could have adopted several informal but
effective strategies to improve communications”.

“These could have included agreeing on a method to record discussions during the negotiations, verbally
summarising the issues that were raised and decisions made at the end of each meeting, and emailing
different versions of the employment agreement around with changes and comments included in it”".

“We probably also needed some processes in place to deal with disagreements or problems, and to make
sure that everyone was aware of what would and would not be covered in the negotiations,” Sue said.

Mary said the experience had been a learning curve for everyone involved and one that they would
certainly address next time around.

“We did reach an agreement that we were all happy with. At the debrief that we held after the
negotiations everyone agreed that we will definitely be working out a bargaining process agreement
before we negotiate the next agreement,” she said.

@ s+ INFORMATION AGREEMENTS

An information agreement, while not essential, can form a valuable part of a good-faith bargaining
arrangement. Where employers and unions can agree on a set of information to be provided on a regular
basis, they avoid having to establish relevance on a case-by-case basis.

Information agreements also allow the parties to establish ground rules for sharing information, including
such matters as external communications and confidentiality. The box below contains mare suggestions.

INFORMATION AGREEMENTS

Matters that might usefully be considered when drafting an information agreement include:
the stages in the bargaining process when information is likely to be required
the information likely to be “reasaonably necessary” for the purposes of bargaining. The parties
might agree on a list of items that could be provided on a routine basis, the timeframe for doing
so, the manner and form of the disclosure, and procedures for ad hoc information requests.
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costs associated with the provision of information

what information may be “reasonably considered” confidential, including possible means of
protecting confidentiality

appointment of, and costs associated with, an independent reviewer, should the need arise
restrictions on the use of information (e.g. confidentiality agreements)

implications of the Privacy Act 1993 and the Official Information Act 1982

more general obligations (e.g. in relation to unsolicited disclosures)

procedures for resolving information disputes

remedies for breach of disclosure duties.

More generally, the parties might also wish to use information agreements to address such issues as:
arrangements for reporting back and discussing information (e.g. independent reviewer findings
and reporting to employees)
information provision outside the collective bargaining context (e.g. for the purposes of joint
consultation, reporting to stakeholders in annual reports, and so on)
training arrangements to inform the parties about, and help them make effective use of, their
information rights and obligations.

Agreements will need to be reviewed on a regular basis to gauge their effectiveness and to allow
for continuing development. This should be a joint exercise.

‘ 6.5 AGREED CODES OF GOOD FAITH

Parties may also want to consider developing their own good faith code. This arrangement could be
designed to apply to future bargaining and to cover good-faith relationships during the life of the
collective agreement.

. 6.6 UNIONS MUST NOTIFY EMPLOYERS OF THEIR RATIFICATION PROCEDURES

Ratification is the process a union undertakes to obtain authority to accept a proposed agreement from
the employees who will be covered by it. These processes are often included in a union’s rules.

Only the union members that will be covered by the agreement are allowed to participate in the decision.

A union must make clear to the employer(s] at the start of bargaining what procedures have to be
followed by the union to ratify a proposed collective agreement.

The information provided should be clear and accurate. It is good practice to convey it in writing.
Ambiguity over ratification can cause very significant problems at the end of a bargaining process when
bargaining parties have already invested time and energy in reaching agreement at the bargaining table.
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Engaging in Bargaining

7.1 Meeting for the purposes of bargaining
7.2 Placing proposals on the table

7.3 Considering and responding to proposals
7.4 Reporting back

7.5 Reaching agreements during bargaining

The Employment Relations Act sets out a list of mandatory requirements that parties must follow as
part of the duty of good faith in bargaining. At the same time, the Act gives parties considerable
flexibility as to how they carry out these requirements and the other aspects of their bargaining.

. 71 MEETING FOR THE PURPOSES OF BARGAINING

Parties are required to meet from time to time to bargain. Open and frank discussion in bargaining
meetings helps the parties to understand their respective positions and reduces the risk of
misunderstanding through rumour.

It is important that the correct people are present. Sending representatives who do not know the issues
or who have no authority wastes time and may be inconsistent with good faith.

How often meetings take place is a decision for the parties. This is one of the issues that can usefully be
agreed beforehand in the process agreement. If parties cannot agree on a meeting schedule, a party
would be entitled to require meetings according to a reasonable schedule, bearing in mind:

the number of parties involved

the complexity of the issues requiring consideration

the need to gather or provide information for the purposes of bargaining

the need to consult with the party or parties being represented

the value of achieving consensus within a bargaining team about a proposal or response

the resources of the parties.

A party refusing to meet according to a reasonable schedule risks a claim that it is undermining the
bargaining process and failing to act in good faith. Likewise, cancelling meetings at the last minute
without good reason is inconsistent with certainty, and open and honest bargaining.

The venue of meetings will need to be agreed on. A venue for bargaining should have a least two rooms
if caucusing is likely to occur during the meeting. When deciding on a particular venue, the overriding
consideration should be what is consistent with orderly, effective and efficient bargaining — not seeking
tactical advantage. If you insist on a particular venue, you should be prepared to explain your preference
and to consider alternatives.

While parties are expected to meet with reasonable regularity, there is no obligation on parties to meet
to discuss proposals that have already been considered and responded to. This is one of the reasons why
it is helpful to keep a written record of what is discussed at each meeting.
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. 7.2 PLACING PROPOSALS ON THE TABLE

The party or parties that initiated the collective bargaining should communicate clearly the terms they
wish to see in the proposed collective agreement. Often these are referred to as a party’s “claims”.

Typically claims can include a desired pay rate or pay increase, terms on allowances and other benefits,
provisions on leave entitlements, and provisions on productivity and hours of work.

Parties also need to give thought to how they will present their claims as clearly and consistently as
possible. A good-practice approach is to start with a draft written agreement that highlights your
claims, which can then be marked up with the date and content of any subsequent counter claims and
offers. Maintaining a written record helps to ensure that all members of your bargaining team are clear
on what has been offered, and reduces the risk of the other party mistakenly elevating something that is
merely under discussion into a formal offer.

Spend time at the beginning of negotiations identifying, as clearly as possible, the claims and issues that
each party wishes to discuss.

Tabling new claims without warning or late in the process can harm trust and confidence between the
parties, as well as suggest a desire to undermine the bargaining.

When presenting your claim, you should be prepared to explain why it has been sought. You should be
clear and consistent about the rationale for a claim (or response to a claim); changing rationales
repeatedly or without good reason could suggest a desire to undermine the bargaining.

Bargaining is generally a process of give and take. This can have implications for a party’s initial claims.
It is sensible to leave room for flexibility. If your initial claims are presented on a “take it or leave it” basis,
you risk being accused of not genuinely considering what the other side has to say.

Where external data has been used to identify or support a claim, it may be time-saving to have it
available in a user-friendly manner when the claim is presented.

. 73 CONSIDERING AND RESPONDING TO PROPOSALS

Each party must consider with an open mind what has been claimed and, if a proposal is not accepted,
give a sufficiently full explanation so that everyone understands why there is disagreement.

At this stage the parties need to engage in genuine dialogue and discussion about their needs,
restrictions and challenges. For instance, if, as an employer, you believe there are financial constraints on
your ability to accept a pay claim, you should be prepared to explain why and to listen to responses with
an open mind.

The time needed for genuine and reasonable consideration of a claim will depend on the circumstances,
including how many parties are involved in the bargaining, how significant the issue is and the stage the
bargaining has reached. Delaying a response merely for tactical advantage may be inconsistent with the
obligations of good faith, just as dismissing a proposal without any consideration would be.
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If a claim is not accepted you should explain why. The extent to which a party explains its decision may be
relevant to whether the issues involved have been genuinely considered, and whether the behaviour is
Jjudged to have been in good faith.

As you proceed to discuss claims, areas of disagreement will usually become apparent. You should work
together to identify barriers and to further consider each other’s positions and proposed solutions.

This may include, for example, “repackaging” groups of proposals and looking for acceptable compromises.
Everyone needs to be willing to genuinely explore alternatives.

. 74 REPORTING BACK

Bargaining representatives have a responsibility to advance the interests of those they represent, and
also to the bargaining process itself. This includes doing all they reasonably can to ensure the process is
orderly, efficient and effective.

When union negotiators or employers’ representatives report back to the people they represent, this
reporting back must be accurate and comprehensive. Simplistic or incomplete explanations of the other
party’s position can both mislead and inflame the situation, as can anecdotes when taken out of context.

Although bargaining representatives are always entitled to give their views to those they represent,
what is said must not be misleading or deceptive. Focusing on one component of the negotiation to the
detriment of others could be seen as misleading.

There are different ways to approach reporting back, and no one way will suit every case. Whatever
option or cambination is chosen must comply with the obligations of good faith. Whether the report
back to employees and the employer is undertaken jointly or separately by the bargaining partners,
good-practice options include the parties developing agreed facts to be released, or releasing the
written record of the bargaining.

There is an expectation throughout bargaining that representatives maintain a clear mandate from
those they are representing, and effective reporting helps to ensure this.

‘ 7.5 REACHING AGREEMENTS DURING BARGAINING

Where issues are agreed as bargaining progresses, the parties should clearly record those agreements
in writing. A party that later breaches an agreement could face a claim it is nat bargaining in good faith.

Likewise, the duty of good faith places restrictions on an employer’s ability to pass on terms of
employment that have been reached during the bargaining to employees not covered by the collective
bargaining. The restrictions are discussed in Section 8.
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Not Undermining Collective Bargaining

8.1 Dealing with a bargaining representative

8.2 Communication while collective bargaining is taking place
8.3 Conduct elsewhere in the workplace

8.4 Rules on passing on terms of employment

8.5 Strikes and lockouts

8.6 Requirement to conclude a collective agreement

8.7 Ratification and settlement

. 8.1 DEALING WITH A BARGAINING REPRESENTATIVE

Unions have a critical role to play under the Employment Relations Act in representing their members’
interests in collective bargaining.

The requirement for democratic and reasonable union rules reinforces the importance of this
representative role. Employers might not agree with the decision of their employees to join or to form a
union, but their decision must be respected. An employer who advises an employee, seeks to induce them,
or does anything intended to induce them not to be covered by collective bargaining or a collective
agreement would not be acting in good faith.

A union and an employer are both free to select whomever they wish to represent them. To refuse to
bargain because you disagree with the identity of a representative would not be consistent with the
obligation to bargain in good faith. Avoid being distracted by whom you are bargaining with and instead
focus on the issues.

You must bargain with the representative, not with the party or parties that person represents.

Likewiseg, it is part of the role of the representative to communicate with those represented about

the progress of the negotiations, including proposals tabled at bargaining meetings. An employer
communicating a bargaining proposal directly to its employees, and not through the union representative
or through another agreed process, is inconsistent with recognising the role of that representative and
does not meet the standards of good faith. Similarly, a union communicating directly with the board when
the chief executive is the board’'s representative may not meet the standards of good faith.

. 8.2 COMMUNICATION WHILE COLLECTIVE BARGAINING IS TAKING PLACE

Communication that amounts to either direct or indirect bargaining must be directed to the representative,
and not, for example, directly to the employees who are represented by the union. This includes the
communication or correspondence before, during or after the negotiations that relate to the bargaining,
and to the negotiations themselves.
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Parties should consider carefully any proposed communications direct to the other party, rather than
through their representative, during bargaining.

Direct communications may be possible but they must not:
directly or indirectly mislead or deceive, or be likely to mislead or deceive, the party that receives them
constitute direct or indirect bargaining
undermine the bargaining itself
undermine the authority of any representative involved in bargaining.

One way to avoid uncertainty in this area is to reach agreement between the parties about the timing,
nature and scope of communications. Another is for the parties to make joint communications. Part of
the duty of good faith is to be responsive and communicative. Discussing with the other party how
communications are to occur would be consistent with this duty.

Operational communications to employees

During collective bargaining, employers may communicate with their staff as they ordinarily would about
everyday operational matters.

This reflects the reality that the employment relationship continues while collective bargaining occurs.

However, employers should take care that such communications do not amount to bargaining, nor
undermine the bargaining process or a bargaining representative. It is sensible to have someone assigned
to assess proposed communications from the point of view of the other bargaining party.

CASE STUDY

COMMUNICATIONS

Company W has been producing a special range of ultra-lightweight bubble mixture to export to Europe.

It's a busy time for the company trying to fill the order. At the same time, the company’s negotiating
team and the union are also halfway through negotiations for the collective agreement.

Halfway through the bargaining process for the Company W collective agreement, Bruce, the Chief
Executive Officer, receives a call from their European importer.

“This bubble mixture is too sticky and no-one wants to buy it anymore. | think we should go back to the
original mixture. Please cancel the ultra-lightweight order for this month,” the importer instructs.

Losing the whole order is a big concern for Bruce and he knows it will have a negative impact on Company
W. Despite racking his brains to think of a way around the problem, he can’'t come up with anything.
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He decides that some of the Company W staff members will probably be able to help. However, if he
wants to get their input it means he'll have to let them all know about the cancelled order and the
potential impact it could have on the business.

The trouble for Bruce is that, because the employment agreement bargaining process is underway, he is
aware that he could contravene the Employment Relations Act if he communicates directly with staff.
Bruce knows he is allowed to talk to the staff about factual and operational matters but he must not
undermine the bargaining process by communicating directly with them.

Nevertheless, the cancelled European order is too important to ignore. Bruce has always tried to do things
in good faith at the factory and he knows that involves being open and responsive with communications.

He decides the best way to proceed is to talk to the union representatives and include them in the
discussions about how he will make an announcement to the staff and what he will tell them.

During the meeting with the union, Bruce explains what he needs to communicate to the Company W
staff. The union suggests that they make a joint statement, which Bruce agrees to.

The union is really pleased with Bruce’s actions.

“Some people in the bubble-making industry try to do things on the sly, but Bruce has always followed
best practices when it comes to communications,” says the union’s advocate Anne.

Moreover, both parties have avoided potential problems by acting in good faith and following
transparent systems.

Communication by a bargaining party to the media or public

Where an employer or a union wishes to make a media release or public statement during the course
of collective bargaining, that statement must not undermine the bargaining. It can be useful for the
process agreement (see Section 6.3) to include a process the parties will follow before releasing
statements to the media or other interested third parties.

One approach is to agree that there will be no media statements by bargaining representatives, including
“off the record” statements.

Another approach is to agree to joint statements on a regular basis.

Alternatively, you may agree that no unilateral statements will be released by a bargaining representative
without prior advice and discussion between the parties.

During the negatiations, you may perceive a tactical advantage in explaining your position in the media.
Remember, though, that the Employment Relations Act seeks to encourage bargaining at the table.
Remember, too, that you have no control over how your statement is edited and published. There are
many examples of unilateral media statements that have escalated a dispute and undermined the
bargaining process.

Care should be taken to ensure the accuracy of any statement that is made. Publicising inaccurate
information will often undermine the bargaining.
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. 8.3 CONDUCT ELSEWHERE IN THE WORKPLACE

Collective bargaining does not occur in isolation from other activity in the workplace. Actions by

either party within the waorkplace could be seen as undermining the bargaining process. For instance,

if an employer were to obstruct the bargaining process while at the same time providing additional
entitlements, like time off or lighter duties to employees who are not covered by the bargaining,

a claim of breach of good faith could arise, depending on the reasons the employer has for its conduct.

In some cases, avoidable concerns can arise because of a perception of improper conduct. There may

be cases where otherwise ordinary workplace actions could be perceived as an attempt to undermine
collective bargaining or a collective agreement, if they are not accompanied by a reasonable explanation.
Parties can help to avoid these problems by communicating clearly and regularly about what is happening
in the workplace.

‘ 8.4 RULES ON PASSING ON TERMS OF EMPLOYMENT

One of the more important areas where conduct in the workplace can cause difficulties for collective
bargaining is where terms of employment that are reached in collective bargaining are passed on to
employees that are not represented in the bargaining and not covered by the collective agreement that
is being bargained for. The Employment Relations Act sets out rules on when such passing on will be a
breach of good faith.

During the bargaining process, passing on terms of employment reached during the bargaining is a
breach of good faith if:

the employer has passed on this term with the intention of undermining the bargaining, or

the employer’s action has this effect.

Once bargaining has resulted in a collective agreement, it is a breach of good faith for an employer to
pass on a term of employment in that agreement to an employee not covered by the agreement if, in so
doing, the employer intends to undermine the collective agreement and its action has that effect.

The same rules apply where an employer looks to pass on terms of employment reached in one set of
collective bargaining to another set of bargaining, or from one collective agreement to another.

However this does not exclude the possibility of similar terms and conditions being agreed if these tests
are not met.

A breach of these rules could result in a penalty being imposed against the employer if one is sought
from the Employment Relations Authority. In assessing this, the Authority will look at whether or not an
employer considering passing on the terms and conditions negotiated in a collective agreement or
reached in bargaining has consulted with the union concerned before passing on the term or condition to
an individual or another union.

The parties should attempt to reach agreement on any passing-on arrangement an employer is considering.
If a passing-on occurs with the agreement of the union concerned, it is not a breach of good faith.
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. 8.5 STRIKES AND LOCKOUTS

The duty of good faith does not prevent employers and employees using strikes and lockouts to further
their bargaining goals. However, they should consider the potential impact of this type of action:
A strike or lockout will often have major emotional and economic effects on the parties directly
involved, their families, and, in some cases, on society as a whole.
Taking industrial action can be a defining moment in collective bargaining. The harm that is caused to
the relationship may take considerable time to resolve. Given the risks and costs, industrial action is
best seen as a last resort when all other options have been exhausted.
Whenever an impasse is reached during industrial action, any party can seek support under the
Employment Relations Act.
Department of Labour mediators are available to provide assistance, or, if certain grounds of the Act
are met, the Employment Relations Authority can facilitate the collective bargaining (facilitation is
generally only available where there have been serious difficulties in the collective bargaining — see
page 61 for more information).
Where there has been a serious and sustained breach of good faith by one of the parties and all other
reasonable alternatives for reaching agreement have been exhausted, the Employment Relations
Authority can be asked to fix the terms of a collective agreement.

Strikes and lockouts are unlawful if they occur before at least 40 days have passed since the bargaining
was initiated. This strike-free and lockout-free period is specified in the Employment Relations Act.

The Act also specifies that it is unlawful at any time to strike over a proposal to include a bargaining fee
clause in the collective agreement.

The Code of Good Faith for the Public Health Sector, which has formal recognition under the Employment
Relations Act, includes some special rules that apply where a strike or lockout is proposed in that sector.

Where a strike or lockout occurs, the employer is generally not able to employ or engage new
replacement employees to do the work of the striking or locked-out employees. The employer may,
however, request that existing employees do that work, although the existing employees must be free to
choose not to undertake it. An employer may also employ or engage new employees where they
reasonably believe there are safety and health reasons to do so.

Where the strike or lockout is intended in an essential service, a written notice of the intention must be
provided to the other party and to the Chief Executive of the Department of Labour. The Chief Executive
is required to ensure that mediation services are offered as soon as possible. These urgent mediation
services are designed to help the parties make progress towards resolving their differences without the
need for the strike or lockout.

The duty of good faith continues even when a strike or lockout is under way. While it may be appropriate
to enter into debate over the issues involved, comments made should be accurate and be focused on
achieving a stable settlement in due course. Likewise, the duty to deal with the other party’s
representative on bargaining matters remains.
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. 8.6 REQUIREMENT TO CONCLUDE A COLLECTIVE AGREEMENT

It is important to keep in mind that the duty of good faith requires the parties bargaining for a collective
agreement to conclude a collective agreement, unless there is a genuine reason based on reasonable
grounds not to. A genuine reason can not include an employer’s opposition or ohjection in principle to
collective bargaining or being covered by a collective agreement. It can also not be based on an
employer’s refusal to include a bargaining fee clause in the collective agreement.

‘ 8.7 RATIFICATION AND SETTLEMENT

When the bargaining representatives reach agreement, unions must then seek the endorsement of their
constituents to the negotiated settlement. Employer representatives have no legal process to fulfil but
should ensure that they have the authority to settle.

It is unlikely that every employee and every employer will be happy with every aspect of the proposal.
Each bargaining representative should be prepared to clearly explain to its constituents why the
proposal has developed the way it has. It helps if the represented parties have been kept informed as
the bargaining progressed.

CASE STUDY

DEBRIEFS —DISCUSSING PROBLEMS FROM BARGAINING AND HOW TO AVOID
THEM NEXT TIME

The Union G negotiators recently completed the bargaining process for a collective agreement at
Company S.

Everyone is pleased that the agreement is signed and ratified but it's been a pretty hard road.
The Company S negotiators have more than 30 years bargaining experience between them and are used
to the cut and thrust of employment negotiations.

For the union, however, it was a different story altogether. They had two new delegates on their
bargaining team, James and Kerry, who felt at times like their inexperience in collective bargaining made
them a bit exposed.

As everyone was settling back into the swing of things at Company S, the union representatives decided
it would be a good idea to have a debrief about the bargaining process.

Marcus, the lead negotiator for the union, felt that it would be helpful if they had an idea of what went
well, what went badly, and how they could improve things for next time. He also thought it would help
James and Kerry if they could work out a way to upskill and increase their confidence.
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During the debriefing session, James admitted that he felt like he could have communicated better at
times. Kerry was happy with her communication style but was aware that, while she understood her own
area of responsibility really well, she was very limited in her knowledge of other parts of Company S.

The session was really helpful for everyone. Marcus went back to the union to work out how they could
resolve the problems for James and Kerry.

He found a CTU course funded by the Employment Relations Education Fund that would help them
both to improve their negotiating tactics. The best thing about it was that they could both use paid
employment relations education leave, available under the Employment Relations Act, to cover the
time off.

Marcus also organised a meeting with the Company S management team to discuss the outcomes of
the union’s debrief process.

At the meeting with the Company S management team, Marcus raised the fact that some staff had felt
constrained in their ability to participate in the bargaining, due to their limited understanding of what
other parts of Company S did.

The management team agreed that this was an issue, and arranged with Marcus to provide a joint
briefing to James and Kerry about the different parts of the company’s business.

After this, James and Kerry both felt excited about what they had learnt during the debrief process.

“It was great because we could identify what worked, as well as the areas for improvement, and then
work with the union to find a solution. | think that the next time there’s an issue that requires
negotiation, we'll see a really big difference in our performance during the process,” said James.
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Additional Requirements for Multi-Party
Bargaining

9.1 Deciding whether to embark on multi-party collective bargaining
9.2 How can multi-party bargaining arise?

9.3 Preliminary secret ballot before initiating bargaining

9.4 When can multi-party collective bargaining be initiated?

9.5 Issuing and responding to multi-party collective bargaining notices
9.6 Process agreements in multi-party bargaining

9.7 Meeting and considering proposals

9.8 Presenting claims

9.9 Negotiating in a multi-party setting

9.10 Ratifying agreements in a multi-party setting

Where a party is considering multi-party bargaining for a collective agreement, some additional issues
may need to be considered.

. 9.1 DECIDING WHETHER TO EMBARK ON MULTI-PARTY COLLECTIVE BARGAINING

The Employment Relations Act provides mechanisms for multi-party agreements, but does not give
preference to this form of bargaining. It leaves it to the parties themselves to decide and, where there
is disagreement, requires them to discuss the matter.

The party issuing the bargaining notice has the ability to identify its preference and to require the
multi-party option to be considered.

Multi-party collective bargaining is necessarily more complex and challenging than bargaining between
one union and one employer.

It also has the potential to lead to greater disruption if strikes and lockouts occur, yet it can also serve
to increase productivity in an enterprise where multiple agreements are causing inefficiencies, provide a
benchmark agreement acrass similar enterprises in an industry or region, and reduce the cost to both
emplayers and unions of bargaining for multiple agreements.

Where a multi-party bargaining arrangement is being contemplated or sought, the parties should be
clear about what arrangements they genuinely want, and what their motivations are for seeking a
particular approach. For example, a party may not be acting in good faith if it proposes a multi-party
agreement merely as a negotiating ploy to achieve another, unrelated, objective.
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. 9.2 HOW CAN MULTI-PARTY BARGAINING ARISE?

Unions and employers both have the ability under the Employment Relations Act to initiate multi-party
bargaining. It can help avoid confusion if parties wishing to initiate multi-party bargaining (for example, a
group of unions) do so at the same time.

Multi-party bargaining can also arise from a party seeking to join bargaining that is already under way
between other parties.

There is no automatic right to join existing bargaining. In order to join, the party in question must:
meet the requirements it would have had to meet to have been included in the bargaining from the
outset, including unions conducting any necessary secret ballots
obtain the consent of the other parties involved in the bargaining.

The obligation to deal in good faith applies to making and considering an application to join existing
bargaining. The party applying should advise why it wishes to join. The request should then be given
genuine consideration by the parties to the bargaining. In the case of a union party, this would include
considering whether its members are in favour of expanding the bargaining.

Another way for multi-party bargaining to arise is through consolidation. Where an employer receives
two or more initiating notices that relate to the same type of work, the employer can request, within 40
days of receiving the first notice, the initiating unions to consolidate their bargaining into bargaining for
one collective agreement. The unions then have 30 days to decide whether to agree to the request or to
withdraw their notice. This is one of the ways the Act looks to promote orderly collective bargaining, and
can avoid duplication of bargaining resources.

In cases where consolidation has been requested, both the employer and the unions involved should
assess the issue in good faith. For example, it may be inconsistent with the duty of good faith for a union
to insist that an employer continue to bargain with it alone, notwithstanding that another union is
considering the employer’s consolidation request. Taking time to resolve this issue before proceeding will
avoid problems later.

‘ 9.3 PRELIMINARY SECRET BALLOT BEFORE INITIATING BARGAINING

Multi-party bargaining can be initiated without a secret ballot where the parties will be bargaining to
replace an existing collective agreement that is of the same or wider coverage.

Where this is not the case, the union(s) must conduct a secret ballot of the relevant members before
bargaining can be initiated. Separate ballots must be conducted by each union of their members in each
employer involved in the bargaining. A vote in favour of multi-party bargaining by a simple majority of the
members who vote enables the union(s) to proceed on behalf of those members.
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Secret ballots can occur at any time if the employees who will be covered by the bargaining are not
currently covered by a collective employment agreement. Where there is an applicable employment
agreement in place, a secret ballot can occur at any time up to 60 days before the time when bargaining
can be initiated.

Where one or more emplayers initiate bargaining with one or maore unions, multi-party bargaining can
occur without conducting a secret ballot if the unions consider that a majority of the members covered
by the bargaining in each union are in favour of multi-party bargaining.

If a union believes its members would disagree with the multi-party bargaining proposed by an employer,
it must carry out separate ballots of each group of union members affected.

Where ballots are held within the membership of one union, a vote in favour of multi-party bargaining by
a simple majority of the members who vote enables the bargaining to proceed.

Where ballots are held among the members of two or more unions, bargaining can only proceed in
relation to those unions and employers where a simple majority of each union’s voting members employed
by each employer voted in favour of the bargaining. This can result in the bargaining continuing amaong
only some of the proposed union and employer parties.

A number of aspects of good-faith practice can assist in conducting secret ballots:
A union may approach an employer and discuss how the ballot can be carried out quickly and
effectively with minimal disruption to the business and workplace. Such co-operation can be efficient
and help to establish a successful relationship.
Unions and employees have a legal right to engage in secret ballots, and an employer may not disrupt
or undermine a ballot in any way. Actions contrary to good faith would include an employer
undermining the secrecy of the ballot, or trying to influence the outcome with incorrect or
unreasonable statements, or advice intended to dissuade employees from being covered by collective
bargaining or a collective agreement.
Unions owe a duty of good faith to their members. This includes communicating clearly with members.
The ballot forms used in the ballot must be written clearly, and the questions they contain must
comply with Section 46 of the Employment Relations Act.
Every union member covered by the proposed agreement is entitled to vote. The union must bring the
existence of the vote to members’ attention and provide them with a reasonable opportunity to vote.
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‘ 9.4 WHEN CAN MULTI-PARTY COLLECTIVE BARGAINING BE INITIATED?

If there is no current collective agreement in place in respect of the employees who would be covered
by the multi-party agreement, then multi-party bargaining can be initiated by a union at any time.

An employer can also initiate it, provided at least some of the work that would be covered by the new
employment agreement has previously been covered by a collective agreement. On receipt of a notice
being issued and received, it is the responsibility of the parties to take part in the bargaining and
genuinely seek an agreement.

If there is only one collective agreement in place but it is about to expire, then bargaining for a new
agreement can be started by a union at any time within the last 60 days of the agreement, and by the
employer at any time within the last 40 days of the agreement. If there is maore than one collective
agreement in place, bargaining for a new multi-party agreement can be initiated:
by a union after the later of 120 days before the date on which the last collective agreement expires,
or 60 days before the first collective agreement expires
by an employer after the later of 100 days before the date on which the last collective agreement
expires, or 40 days before the first collective agreement expires.

‘ 9.5 [ISSUING AND RESPONDING TO MULTI-PARTY COLLECTIVE BARGAINING
NOTICES

Where a union initiates bargaining for a new multi-party agreement, the bargaining notice must include
the name of each employer, the number of the employer’s employees who belong to the union, the
number of members who voted, and the number who voted in favour of multi-party collective bargaining.

Where a party receives a valid notice initiating multi-party bargaining, it is required to take part in the
bargaining. An emplayer who receives the notice is also required to bring its existence to the attention
of those employees who would be covered by the proposed agreement. (See Section 6.1.)

An employer or a union who receives a notice from another party initiating multi-party bargaining may
not wish to enter into a multiparty collective agreement, or an agreement of the coverage proposed.
The ultimate decision is left to the parties, and the Act does not compel agreement on coverage.
However, the duty of good faith requires the responding party to give genuine consideration to a
proposal for a multi-party agreement. If they genuinely prefer a different type of collective agreement,
they should explain why.
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. 9.6 PROCESS AGREEMENTS IN MULTI-PARTY BARGAINING

Achieving a process agreement before bargaining begins can be particularly beneficial in multi-party
bargaining because of its complexity. Divergent interests may arise between employer(s) and union(s),
and also among unions and among employers. In addition to the matters in the box on page 20, best
practice for multi-party bargaining might include:

a protocol for dealing with an application by another union or employer to join the bargaining after it

has commenced

whether the unions and employers involved will be represented individually or by an overall bargaining

team, taking into consideration the need for effective and efficient bargaining

how to present claims, bearing in mind that the multiple unions and employers may each have different

claims and ohjectives

how parties on the same bargaining team approach making statements to the media or other third

parties

who decides whether to seek the assistance of a mediator and how that decision is made

how a decision is made by unions on strike action, and by the employers on lockout action

what steps parties will take before seeking facilitation from the Employment Relations Authority

how ratification and agreement is to occur, particularly if the situation arises where only some of the

unions, or only some of the employers, agree to a particular proposal.

. 9.7 MEETING AND CONSIDERING PROPOSALS

It may also be appropriate for the union and employer parties in multi-party bargaining to meet amongst
themselves in order to advance matters. The obligations of good faith apply equally to these meetings.

. 9.8 PRESENTING CLAIMS

After the initial claim has been lodged, parties involved in multi-party collective bargaining are not obliged
to reach a common union or employer position. It is quite possible that different unions and different
employers may have divergent ohjectives and different responses. All of the parties to the bargaining are
required to meet, consider and respond to each round of proposals. It can be helpful for the employer
and union parties to respond collectively if they choose, but this is not mandatory.
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. 9.9 NEGOTIATING IN A MULTI-PARTY SETTING

Achieving compromises in multi-party bargaining should occur in an open and honest manner. Parties
that enter into arrangements that are not disclosed to the other bargaining parties could face the risk
of other bargaining parties later looking to the Employment Court to reopen bargaining on a particular
issue, if they consider they have been disadvantaged.

‘ 9.10 RATIFYING AGREEMENTS IN A MULTI-PARTY SETTING

As with single-party negotiations, at the outset of bargaining the union(s) in multi-party bargaining must
advise the employer(s) of their procedures for ratifying any agreement. Good faith requires this
notification to be clear, and that the stated process be followed.

Generally one of two approaches will be taken:
The members of each of the unions involved must ratify the collective agreement in accordance with
each union’s ratification rules before the collective agreement can be entered into (sometimes
referred to as "absolute ratification”), or
Those unions whose members vote to ratify the collective agreement will enter into the collective
agreement, and those who do not vote in favour of ratification will not enter into the agreement
(i.e, absolute ratification is not required). Those parties who do not eventually enter into the collective
agreement may then consider their future bargaining options.
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Becoming a Party to a Collective
Agreement Through Restructuring

In addition to engaging in collective bargaining or joining a collective agreement that is already in place,
there is also a third way an employer can become a party to a collective agreement. This can occur
where a restructuring takes place and an employee who is undertaking work described in Schedule 1A of
the Employment Relations Amendment Act (No.2) 2004 transfers to a new employer as a result of that
restructuring. If that employee is, at the time of the transfer, employed under a collective employment
agreement, and the new employer is not already a party to that agreement, then the new employer

becomes a party but only in relation to that employee.
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Disclosure of Information

11.1 Why is information disclosure important?

11.2 Legal requirements—an overview

11.3 When can information be requested?

11.4 What does the term "“information” mean?

11.5 What is “reasonably necessary” information?

11.6 In what kinds of situations would employers or unions be expected to provide financial information?
11.7 What about non-financial information?

11.8 How much information must be provided?

11.9 Is there some way of streamlining the process?

11.10 What are the requirements for unions to provide information?

11.11 Is there any duty to provide information even if it is not requested?

11.12 Training about information

11.13 How specific should an information request be?

11.14 How long should the employer or union be given to provide information?
11.15 How often can information requests be made?

11.16 What if the information requested is not available?

11.17 How should information be provided? Does it have to be in a written form?
11.18 Can an employer or union charge for providing information?

11.19 What if the request raises confidentiality issues?

11.20 What information may reasonably be considered confidential?

11.21 What implications do the Stock Exchange Listing Rules have for the disclosure of information for
collective bargaining purposes?

11.22 Constraints on the use of information
11.23 Independent reviewer arrangements.
11.24 Effects of the Privacy Act 1993 and Official Information Act 1982

11.25 Consulting under or in relation to a collective agreement
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. 11.1 WHY IS INFORMATION DISCLOSURE IMPORTANT?

Information disclosure is a fundamental aspect of the duty of good faith under the Employment
Relations Act. It promotes informed bargaining and good faith relationships more generally. It is also
designed to redress the inequality of bargaining power in employment relationships.

While provisions for information disclosure are commonplace in other countries, this component of
bargaining has never been widely used in New Zealand. To assist in developing practice and experience,
this section covers the basic requirements for disclosure under the legislation, and ideas for how
disclosure can help support more productive and effective bargaining and long-term relationships.

Information disclosure promotes the common interests of employers and employees and provides a way
of managing their separate interests.

Well-thought-out disclosure arrangements take time and effort by both sides, but can contribute to
productive relationships by:

allowing for more effective and orderly collective bargaining

encouraging parties to deal with each other openly and honestly

bringing more balance to employment relationships

facilitating the exchange of ideas and views

reducing misunderstanding

promoting informed discussion and debate

improving decision-making and accountability

increasing motivation, co-operation and productivity

helping to prevent and resolve employment relations problems

assisting in the management of work organisation and change

enabling employees to have access to information and comment on decisions that will, or are likely to

have, an adverse impact on the continuation of their employment

promoting mutual respect and fair dealing.

The absence of information, by contrast, can present a barrier to rational discussion and may fuel
hostility, rumours and suspicion, and lead to the escalation of conflict.

Disclosing information will not eliminate debate and disagreement.

Employers and unions may still come to different conclusions based on the same facts (and may not
always agree what the relevant facts are). But even when the parties don’t agree, disclosure will often
help to surface conflict and clarify discussion.
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. 11.2 LEGAL REQUIREMENTS — AN OVERVIEW

Information disclosure is a core requirement of the duty to bargain in good faith under the Employment
Relations Act. Employers and unions must provide on request “information that is reasonably necessary
to support or substantiate claims or responses to claims made for the purposes of the bargaining”.

Information requests must be in writing, and specify:
what information is requested
the claim or response the information relates to
a reasonable time within which to provide the information.

Where the party with the information considers that the information is too confidential to provide
directly to the other party, it must give the information to an independent reviewer appointed by
agreement between the parties. If the reviewer decides the information should be treated as
confidential, he or she will answer questions about the information in a way that assists the bargaining,
while maintaining confidentiality.

More detailed information on the role of, and the procedures followed by, the reviewer is in Section 11.23.

The disclosure provisions of the Act do not limit or affect the Privacy Act 1993. Nothing in the Official
Information Act 1982 (except Section 6, which sets out conclusive reasons for withholding official
information) enables a state sector employer to withhold information that is required for bargaining
purposes. (See also Section 11.21.)

The Act’s general good-faith obligations have disclosure implications. This includes the ongoing obligation
on an employer who is proposing to make a decision that will or is likely to have an adverse impact on the
continuation of one or more of their employees’ employment, to provide information about that decision
to the employee(s) as well as an opportunity to comment on that information. Such information must be
disclosed unless there is good reason for not doing so, which can include that disclosure will
unreasonably prejudice the employer’s commercial position.

This obligation to disclose should be considered all the time, including during bargaining. For example, it
may be a breach of good faith for an employer to seek agreement on a collective agreement without
disclosing a developing proposal that could, if it was disclosed, have a significant impact on the content
and outcome of the bargaining. Seeking cutbacks in redundancy entitlements without disclosing an
existing proposal for redundancies could be an example.

The overriding duty not to mislead or deceive may give rise to a duty to make unsolicited disclosures
both in and outside collective bargaining situations. For example, dealing effectively with the
administration and enforcement of collective agreements or consultation processes may create
requirements for information sharing.
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. 11.3 WHEN CAN INFORMATION BE REQUESTED?

Unions and employers can request information at any time after a notice to initiate collective bargaining
has been filed. Information may be requested to support or substantiate bargaining claims or responses
to claims.

Information might be needed at various stages of the collective bargaining process. For example:
to assist in preparing for negotiations: to help determine the shape and size of a claim and to allow
bargaining proposals to be formulated and presented in an informed manner
to support or substantiate claims or responses during negotiations: to enable the parties to assess,
evaluate and discuss each other’s proposals in an informed manner and to assist in the preparation of
counter-proposals
to administer and enforce a collective agreement: negotiating any proposed variations to the
agreement (for example, to alter or add a new term) and monitoring and protecting rights provided
under the agreement.

The obligation to provide requested information is not affected by an impasse in negotiations or by a
strike or lockout. These are viewed as temporary deadlocks that the receipt of information may help
to resolve.

. 11.4 WHAT DOES THE TERM “INFORMATION” MEAN?

The term “information” is not limited to information that currently exists in a physical sense such as
documents. It may also include a compilation from several individual records, answers to specific
questions, or a statement of reasons.

A union or employer could, for example, be asked to provide information to explain the rationale behind its
negotiating position or particular decisions. Even if a stance is not based on evidence, records or
documents, that in itself is information.

. 11.5 WHAT IS "REASONABLY NECESSARY” INFORMATION?

It is difficult to generalise about what information is reasonably necessary in collective bargaining.
Much will depend on the subject matter of the negotiations, the issues raised during them and the
provisions of the proposed collective agreement.

The party requesting information is required to establish the relevance of that information by reference
to a claim or response to a claim. The party receiving the request should provide the information unless
they have a good reason not to (for example, because they consider the information is irrelevant or that
it is confidential and should be channelled through an independent reviewer).

The bargaining parties are not permitted to go on “fishing expeditions” — they cannot trawl in the hope of

discovering information. An information request must also be made in good faith and not, for example,
simply to inconvenience the other party.
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An option for employers and unions who wish to avoid the delays and costs involved in having to establish
relevance on a case-by-case basis is to agree on a set of information that can be provided on an
ongoing basis. (See Sections 6.4 and 11.8.)

‘ 11.6 IN WHAT KINDS OF SITUATIONS WOULD EMPLOYERS OR UNIONS BE
EXPECTED TO PROVIDE FINANCIAL INFORMATION?

In the majority of situations it is the union that is the initiating party and the employer who is responding
to claims, but both may be asked to provide the rationale behind their positions to back up claims and
counter-claims made when bargaining. If an employer states that it is unwilling to pay a wage increase,
the union may seek an explanation. If the employer responds that it “cannot afford” to pay higher wages
(for example, because profits are expected to be lower the following year, or because it plans to use
budgeted surpluses for capital expansion), the union is not required to accept this at face value and can
request substantiating data.

Financial information might also be required during negotiation of an employer-initiated bonus scheme.
In that circumstance, the union has a need to understand the amount employees would receive to enable
them to consider the employer’s proposal or to develop a counter-proposal.

Another example would be where an employer claims that an exception to a “no subcontracting” clause
in a collective agreement is justified in the interests of the firm’s economic well-being. The union might
request information to enable it to judge whether concessions are appropriate.

The union could also request information to build up a profile of the employer’s ability to pay in order to
prepare and cost a claim or to develop proposals for a productivity agreement. The key requirement is
for the union to be able to demonstrate that the information is reasonably necessary to help the union
support or substantiate its claims. The union could not just request information because it is

»oa

“interesting”, "useful” or "helpful”.

‘ 11.7 WHAT ABOUT NON-FINANCIAL INFORMATION?

Depending on the nature of the bargaining, a wide variety of other types of information might be
relevant. Each bargaining situation will involve different issues, but examples that can occur include:
Information relating to union members covered by the bargaining and their wages, hours and other
terms and conditions of employment:
— job titles and classifications, hours of work and periods of service
— wage rates, date and amount of last wage rise
— fringe benefits
— incentive payments or merit pay
— severance entitlements.
Information relating to existing terms and conditions of employment might be particularly important
during negotiations for a first collective agreement.
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Employment policies, plans and programmes and monitoring information related to:

— performance-related pay systems

— skills training and development

— equal employment opportunity (EEQ)

— health and safety.

In organisations with performance-related pay, for example, the parties may seek to agree a framework
of verifiable summary information to enable monitoring, consistency and fairness of the system.
Productivity and efficiency data (for example, a union might gather information from members for the
purposes of bargaining for a productivity agreement).

Details of organisational ownership and structure (for example, to determine whether a new operation
is of a type covered by the collective agreement).

Information about business plans likely to be implemented during the term of a proposed agreement.

In some situations, information relating to matters outside the bargaining unit may become relevant.
For example, if an employer claims during negotiations that its wage rates compare favourably with those
of other employers, it may be asked for details of the evidence it is relying on (for example, published
studies or wage surveys it has commissioned). In the contrary situation, where a union claims that the
rate offered compares unfavourably, it may also be asked to provide evidence to support its assertion.

. 11.8 HOW MUCH INFORMATION MUST BE PROVIDED?

Disclosure is aimed at promoting infarmed bargaining. Employers and unions are entitled to request as
much information as they reasonably require to formulate and evaluate claims.

If an employer asserts financial inability to meet a claim, it must be prepared to state its case in some
detail, and not merely generalise.

A simple profit figure, with no breakdown of revenues and expenses and no explanation of accounting
policies or significant assumptions, may be insufficient. Precisely what information would be relevant will
vary, but some examples are:
An employer that opts for site-level rather than enterprise-wide bargaining cannot expect to make an
enterprise-wide “plea of poverty” without also providing site-level data.
Current results may need to be supplemented with comparative figures for prior periods (for example,
to assess whether there are particular areas responsible for a change in financial results).
The provision of forecast and budget information may also be relevant.

In integrated operations such as a group of companies, “related party” information may be necessary to
provide assurance that a bargaining unit is not being made to appear unprofitable through transfer
pricing (for example, where one subsidiary provides goods or services to another company in the group).

Likewise, claims relating to equal employment opportunity or health and safety might require the provision
of base data in the employer’s possession that is reasonably necessary to enable informed bargaining.
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. 11.9 IS THERE SOME WAY OF STREAMLINING THE PROCESS?

In many bargaining situations, there is likely to be a core of information that will be required on a
continuing basis. In these cases, a good practice would be to consider entering an information agreement
(either as part of the process agreement discussed in Section 6, as part of a joint good-faith protocol
or as a separate exercise).

In some situations, the bargaining parties may seek to agree on a framework of information for
monitoring purposes. This could include information on such matters as:

the range of incomes paid in an entity

levels and locations of employment

EEQ data

staff turnover and absenteeism

skills availability and training

health and safety records.

The employer may agree to compile requested information or to give the union access to collect
information for itself.

Such an agreement can also be an opportunity to set ground rules in a number of disclosure-related areas.

‘ 11.10 WHAT ARE THE REQUIREMENTS FOR UNIONS TO PROVIDE INFORMATION?

Employers often have access to more information than unions and employees. Even so, unions may be
asked to explain the rationale behind their bargaining positions and are expected to back up any claims
they make.

For example, if the union asserts during wage negotiations that there is a risk of a labour shortage
or that an employer is not meeting the market or industry rate, an employer can ask for evidence.
Similarly, a union should explain the reasons it finds an employer’s position unacceptable, and provide
any relevant information.

A union could also be asked for substantiating information where, for example, it claimed that
comparable employers in an industry had agreed to a 5% pay increase.

Without such disclasure, one party cannot address the concerns of the other and find ways to
compromise if it wishes to do so. The give and take of the bargaining process is impeded.
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. 11.11 IS THERE ANY DUTY TO PROVIDE INFORMATION EVEN IF IT IS
NOT REQUESTED?

The duty to deal in good faith means that employers and unions may not mislead or deceive each other,
and must be communicative and responsive with each other. This is a continuing obligation and includes,
but is not confined to, collective bargaining.

In assessing the information that they may provide or request, both parties should be careful in their
assumptions of the other party’s knowledge. Assuming that information is available to the other party
can lead to misunderstandings and later relitigation of agreements reached.

In certain situations, silence at the bargaining table may amount to misleading conduct. An employer
should reveal to a union, on its own initiative, decisions already made or about to be made that may have
a significant impact on the terms and conditions of employees or on the bargaining unit itself (for
example, plant closures, contracting out work and restructuring). If asked, the employer should also
answer honestly whether it is likely to implement changes during the term of a proposed collective
agreement that may significantly impact on the bargaining unit.

The obligation to send informed representatives to bargaining means that negotiators should be
provided with sufficient information and authority to make unsolicited disclosures and to answer
guestions about any proposed changes.

Unsolicited disclosure should not be used as a scare tactic. Disclosing plans you do not seriously intend
to pursue (for example, relating to the contracting out of work) is as much a breach of good faith as
failing to disclose plans you do intend to pursue.

In short, you should be upfront and tell the truth about decisions that could significantly affect the
other party’s interests.

‘ 11.12 TRAINING ABOUT INFORMATION

Although the requirement for information disclosure has been in place for some, there will still be many
employers and unions who do not have procedures in place for handling information requests and
disclosure. To be used effectively it is important that the bargaining parties develop skills and confidence
in the provision, acquisition and use of information. It is unrealistic to expect that people have the ability
to “just go and do it”.

Training about information requests and disclosure might cover issues like:
how information disclosure can contribute to positive employment relations
what information is “reasonably necessary”
appropriate models and analytical techniques for use in collective bargaining (for example, how to cost
bargaining proposals, measure “ability to pay” or changes in productivity, and develop non-financial
measures of performance)
the potential of developments such as open-book management, triple-bottom-line reporting and
ethical investment.
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If you choose to seek the benefits that better dialogue can offer, you need to give thought to how
differences in perspective can be acknowledged and constructively explored in training programmes.

. 11.13 HOW SPECIFIC SHOULD AN INFORMATION REQUEST BE?

The request must specify the nature of the information in sufficient detail to enable the information to
be identified. The request should be clear about both the types of information and the level of detail
being sought. A union cannot, for example, simply make a general request for access to “all files and
documents” or for an employer to “open the books”. An unduly broad request may suggest a “fishing
expedition”, which is not permitted.

If you receive a request that is not clear, it would be good practice to request clarification, not simply
reject the request out of hand.

Where the party with the information considers that the request goes beyond “reasonably necessary”
information, it is good practice to raise and discuss any concerns with the other party as soon as
possible. This could lead to an agreement on the information that is reasonably necessary.

Similarly, if you receive what you consider to be an overly broad request, it would be good practice to
comply with the request to the extent it encompasses reasonably necessary information. For example,
where a union requests wage information for “all employees”, the employer should provide the
information relevant to union members covered by the bargaining.

The party requesting information must specify the relevance of the information by linking it to a claim or
a response to a claim. For example, the information may be reasonably necessary:

to support the formulation of a wage or other bargaining claim

to support or substantiate a claim made during negotiations.

It would not be appropriate for a union to submit a broad coverage clause or extensive claims merely for
the purposes of getting information about employees or subjects it does not genuinely intend to include
in a collective agreement.

. 11.14 HOW LONG SHOULD THE EMPLOYER OR UNION BE GIVEN TO PROVIDE
INFORMATION?

Delay may severely diminish the value of requested information.
Equally, the requesting party needs to appreciate that information can take time to produce.

Information requests must specify a reasonable time within which the information is to be provided.
What is reasonable will depend on the circumstances and the amount and type of information requested,
including whether it is information the party holds or regularly prepares.
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The party providing the information should make a good-faith effort to respond as promptly as
circumstances allow. Delay in furnishing necessary information may amount to failing to disclose
the information (for example, where late provision significantly diminishes the requesting party’s
bargaining position).

If a delay is likely, it is good practice to explain that fact, and the reasons for it, to the other party.
Where some items might take time to provide, the provider could reasonably be expected to respond to
the straightforward aspects of the request without delay.

‘ 11.15 HOW OFTEN CAN INFORMATION REQUESTS BE MADE?

Information can be requested as often as necessary in the bargaining process. However, the requests
must be genuine and must not be made to harass the other party or to delay negotiations. Submitting
extensive information requests and then making no use of any of the information is not appropriate.

It is also important to allow a reasonable timeframe for the provision and consideration of any additional
information. Avoiding frequent follow-up requests will make this easier to achieve.

. 11.16 WHAT IF THE INFORMATION REQUESTED IS NOT AVAILABLE?

When dealing with information requests, a number of issues relating to “availability” may arise where,
for example:

the information is held by others

the information is not available in the form requested

the information is not collected.

Where the employer is a member of a corporate group, informed bargaining may require access
to information from an “associated employer” (for example, documents held by the employer’s
parent company).

In this situation, the employer could be expected to make a reasonable effort to secure relevant
information. Where the employer has control over the associated employer, access can be assumed.

Generally, it will not be realistic to expect an in-depth knowledge of the other party’s information
systems. It would not, for example, be reasonable to refuse to supply information where you do not have
the precise kind of information that has been requested, if you have data of a similar and relevant nature.

If the requested information is unavailable, the party should offer any other relevant information and
explain and discuss the differences and similarities to the information that was originally requested.

Resources are important when considering what information should be made available. Most large
organisations routinely prepare detailed budgets, forecasts and plans, and will normally collect a lot of
non-financial information. The same cannot be assumed in smaller workplaces. The time and effort that an
employer may reasonably be expected to devote to information gathering and provision will vary accordingly.
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. 11.17 HOW SHOULD INFORMATION BE PROVIDED? DOES IT HAVE TO BE IN A
WRITTEN FORM?

The Act does not require that information be disclosed in any particular form. While information requests
must be in writing, there is no requirement that information be provided in a written format. This issue
should be approached in good faith. Depending on the circumstances, a bargaining party could provide
the information it has available, obtain it or compile it, or give the other party access to records from
which it can reasonably be expected to gather data for itself.

It is essential that the information be reliable, so it must not be disclosed in a misleading fashion.
It should not, for example, be unduly selective but instead provide a truthful and balanced view.

Oral presentations or disclosures of highly aggregated financial reports or unverified summaries may be
inadequate. Toa much detail can also obscure significance and be as misleading as too little.

Offering information in written form and providing opportunities for questions and discussion is a good
way to avoid misunderstandings. Supplying copies of original documents or allowing for verification by an
independent third party, where appropriate, can also lend credibility to the disclosure process.

To evaluate financial information, the recipient may need to be informed of the accounting policies,
significant assumptions, transfer-pricing policies, historical data and so on, in order to get a full picture.
Where such specialist information is involved, it is reasonable for the provider to assume the other party
has access to the expertise required to interpret the data provided.

. 11.18 CAN AN EMPLOYER OR UNION CHARGE FOR PROVIDING INFORMATION?

Employers and unions are encouraged to consider this issue as part of a process agreement (see
Section 6.3) or information agreement (see Section 6.4). Using cost or other procedural matters as a
technicality to delay or avoid disclosure would not reflect good faith.

In most instances, the information requested is likely to be collected in the normal course of business
and the expense in supplying it will be minimal. Where requests for new formats or categories of
information are made, it will also often be possible to adapt existing information systems at little extra
cost. In such cases the party providing the information might generally be expected to meet the costs
associated with that disclosure.

If the production of information is likely to involve substantial costs, the parties should bargain in good
faith over the allocation of those costs and try to agree on a procedure that is as inexpensive as
possible. If the provider of the information wants reimbursement, a cost estimate should be provided to
the other party as soon as practicable. The requestor can help to ensure that costs are minimised by
being as specific and open as possible about the information needs.
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. 11.19 WHAT IF THE REQUEST RAISES CONFIDENTIALITY ISSUES?

If the party being asked for information reasonably considers the information to be confidential and that
it cannot be provided directly to the other party, it must provide the information to an independent
reviewer appointed by mutual agreement between the employer and union. If the reviewer agrees the
information should be treated as confidential, the reviewer will report on whether it backs up the claim.
If the reviewer decides that the information is not confidential, the reviewer will advise both parties, and
the party with the information should then, in good faith, provide it to the other party. See Section 11.23
for further discussion of the independent reviewer arrangements.

‘ 11.20 WHAT INFORMATION MAY REASONABLY BE CONSIDERED CONFIDENTIAL?

Employers and unions should not merely assert that information is confidential — they must have reasonable
grounds for doing so, and have the burden of establishing genuine reasans for claiming confidentiality.

Where an employer or union refuses a request on the grounds of confidentiality, the best way forward is
for them to explain and discuss the refusal, and be capable of substantiating their view if the matter is
referred to an independent reviewer.

Confidential information might include, for example:
cost information on individual products
detailed budget information or analysis of investment plans
marketing or pricing strategies
trade secrets (for example, formulae or production processes).

Information that is available publicly (for example, under the Companies Act 1993 or Financial Reporting
Act 1993] would not fall into this category.

In some cases, it may be possible to resolve confidentiality issues through the use of confidentiality
agreements, by blocking out names or other sensitive information, or by presenting data in a coded form
(for example, by using indices or salary bands). Very often, it will also be possible to provide a general
report without having to disclose specific items of confidential information. Discussion can clarify
whether confidential information is needed, or whether aggregate information would be acceptable.

If an information request involves a mix of confidential and non-confidential information, it would be best
to disclose the non-confidential portion without awaiting an independent reviewer’s ruling on the rest of
the information.
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. 11.21 WHAT IMPLICATIONS DO THE STOCK EXCHANGE LISTING RULES
HAVE FOR THE DISCLOSURE OF INFORMATION FOR COLLECTIVE
BARGAINING PURPOSES?

The New Zealand Stock Exchange Listing Rules do not prevent the disclosure of information to unions
before it is made public.

However, where information is significant enough that it may materially affect the share price of a listed
company (for example, profit results, forecasts and plans, impending developments such as mergers or
take-overs), the disclosure must be in confidence.

Such disclosure is alsa subject to the insider trading provisions of the Securities Amendment Act 1988,
which prevent those with the information dealing in the issuer’s securities before the information has
been made public. Employers and unions that have a policy of informing employees of the progress of
negotiations or of other developments will need to ensure that their communications do not
inadvertently include price-sensitive information.

‘ 11.22 CONSTRAINTS ON THE USE OF INFORMATION

Unless the union and employer otherwise agree, any information provided directly to the other party and
any answers or advice received from the independent reviewer:
must be used only for the purposes of the bargaining concerned
must be treated as confidential by the persons conducting the bargaining
must not be disclosed by those persons to anyone else, including employees who would be bound by
the collective agreement being bargained for.

The aim is to reach a successful conclusion to bargaining, so it is important to realise that restricting
the ability to explain the basis of decisions may reduce the likelihood of settlement. Unions reparting
back to members will often be required to justify the agreement proposed. Facilitating the union’s ability
to report back by agreeing to key information being made available can be a positive initiative. The party
requesting information should be reasonable about whether there is a real need to disclose data, and
accept constraints where release is not essential.

. 11.23 INDEPENDENT REVIEWER ARRANGEMENTS

Employers and unions can provide any information requested for the purposes of bargaining for a
collective agreement directly to the other party, or to an independent reviewer if the party providing the
information reasonably considers that it should be treated as confidential information.

For a discussion of the information that may reasonably be considered confidential, see Section 11.20.
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Considerations in deciding whether to appoint an independent reviewer

In determining whether to use an independent reviewer, the bargaining parties need to think carefully
about their particular circumstances.

Commercial sensitivity and the fear of confidentiality breaches are often cited as obstacles to disclosing
information. But employers may wish to balance these risks against potential employment relations
benefits. Sharing information within confidentiality agreements may, for example, help to build trust in
the relationship.

Sharing confidential information is likely to be easiest when a measure of trust has already developed.
Maintaining the agreed confidentiality will also be essential to building more trust. For others, the use of
independent reviewers as provided in the legislation will be more appropriate.

What is the role of the independent reviewer?

The role of an independent reviewer is to decide whether and to what extent information should be
treated as confidential. If a decision is made that some or all of the information is not confidential, the
reviewer will advise both parties accordingly and will return the information to the party that provided it.
That party should then provide the information to the other party.

If the reviewer decides that the information should be treated as confidential, the reviewer is free to
recommend that the parties agree it be provided direct to the other party, suhject to a suitable
confidentiality arrangement. If this is unacceptable to the parties, the reviewer will:
decide whether and to what extent the information supports the relevant claim or response to a claim
inform both parties and answer any questions in a way that maintains the confidentiality of the
information.

The parties should avoid appointing a reviewer who has an actual or perceived conflict of interest.
The parties should also be clear that the reviewer’s role is to provide an opinion that the parties can take
into account in bargaining. The reviewer does not determine matters between the parties, nor mediate.

How is an independent reviewer appointed?

The appointment of an independent reviewer requires the mutual agreement of the union and employer.
It is important that the person appointed has the confidence of both parties.

If the parties are unable to agree on a mutually acceptable person, they could consider appointing a
reviewer from each side. Where issues are highly contestable, having two reviewers may result in a more
balanced picture.

Alternatively, the parties may be able to agree on a procedure for the appointment of a reviewer by an
independent third party.

Taking an unreasonable stand on the appointment of a reviewer would not reflect good faith, particularly
if it is the party in control of the information.
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What qualifications does a reviewer need?

Depending on the information being considered, an independent reviewer may need either strong
managerial skills, or specialist qualifications or experience in a particular field (for example, in accounting,
health and safety, or performance-related pay systems). Where there is a range of information at issue,
it may be appropriate to involve more than one reviewer. Reviewers would also ideally have some
experience in employment relations.

Who pays for the reviewer’s services?

Where the parties consider that the services of an independent reviewer are necessary, they will need to
discuss the scope and nature of the work to be performed and who will bear the costs of those services.
Issues such as whether decisions should be in writing (with reasons and underlying assumptions), the
reviewer’s right of access to additional information, and indemnities will also need to be considered.

It is advisable to explore the options available and associated costs with the reviewer.

As with the costs of providing information, this matter could be covered as part of a process agreement
or information agreement as discussed in Section 6.

‘ 11.24 EFFECTS OF THE PRIVACY ACT 1993 AND OFFICIAL INFORMATION ACT 1982

Privacy Act 1993
The disclosure provisions of the Employment Relations Act do not limit or affect the Privacy Act 1993.

The Privacy Act does not rule out the disclosure of personal information by employers to unions.

An employer may, for example, provide such information where:
disclosure of the information is one of the purposes in connection with which the information was
obtained or is directly related to (for example, demographic information during bargaining for equal
opportunity provisions)
the disclosure is authorised by the individual concerned
disclosure is necessary for the conduct of Court or Authority proceedings that have commenced or
are reasonably in contemplation
the information is to be used in a form in which the individual concerned is not able to be identified
the information is to be used for statistical or research purposes and will not be published in a form
that identifies individuals.

Employers and unions will need to make a good-faith effort to work though any privacy issues in the
course of providing information.

The parties should aim to reach an accommodation designed to protect the various interests involved
(for example, by deleting names or highly personal information, aggregating data, seeking the consent of
individuals, or the use of confidentiality agreements).
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In most situations, it should be possible to provide information in @ manner that does not breach privacy.
Unions should make sure they have good grounds for seeking information that might involve an
infringement of privacy.

Official Information Act 1982

A state sector employer may not withhold information that is required under the Employment Relations
Act unless it has conclusive reasons for doing so as defined in Section 6 of the Official Information Act
1982. Conclusive reasons exist if making the information available would be likely to:
prejudice the security or defence of New Zealand or the international relations of the Government
prejudice the entrusting of information to the New Zealand Government by other Governments, their
agencies or any international organisation
prejudice the maintenance of the law and the right to a fair trial
endanger the safety of any person
seriously damage the economy of New Zealand through the premature disclosure of certain economic
or financial policies (for example, relating to exchange rates, taxation and overseas trade agreements).

. 11.25 CONSULTING UNDER OR IN RELATION TO A COLLECTIVE AGREEMENT

The duty of good faith also requires an employer who is proposing to make a decision that will, or is
likely to, have an adverse impact on the continuation of one or more of their employees’ employment,
to provide information about that decision to the employee(s) as well as an opportunity to comment on
the information. This duty arises, for example, when an employer is proposing to:

contract out work

sell or transfer all or part of an employer’s business

make employees redundant.

Such information must be disclosed unless there is good reason for not doing so, which can include that
disclosure will unreasonably prejudice the employer’s commercial position.

The duty to deal in good faith applies specifically to consultation (whether or not under a collective
agreement) between an employer and its employees or union representatives about the employees’
collective employment interests. This includes the effect on employees of changes to an employer’s
business. Often these matters relate to the ongoing administration of a collective employment agreement.

Consultation could also include such subject areas as health and safety, the introduction of a productivity
agreement or new pay system, or technological change.

Consultation must be genuine. This involves giving sufficient notice and sufficient information to allow
employees and unions to have real input. For example, the employer may discuss financial difficulties with
union representatives to see if adjustments in work arrangements can be made to avoid redundancies.

Good-faith consultation also requires that employers genuinely consider union or employee
representations (for example, alternative proposals for cost savings or implementing layoffs) and provide
a response.
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It does not mean that the employer has to say “yes” — the employer still makes the final decision.

Consultation over major business decisions is consistent with the good-faith philosophy of mutual

respect and productive workplace relations.

Getting a range of ideas and points of view can also lead to better decisions. It encourages employers
and unions to take a broader perspective and helps them to appreciate the wider implications of their
proposals. Explaining the rationale behind restructuring and discussing alternatives can help employers
arrive at solutions that are more readily accepted by employees.

Employers and unions must be active and constructive in establishing and maintaining their relationships,
and this includes undertaking to ensure that consultation is genuine.

Consultation can also be particularly important in restructuring that involves employees who are in
vulnerable employment. This can help to assist job security for the employees and reduce uncertainty for

all parties.
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Identifying and Resolving Problems in
Collective Bargaining

12.1 Identifying problems
12.2 Ways to solve problems in collective bargaining
12.3 Seeking help from a mediator in an effective way

12.4 Applying for facilitation assistance from the Employment Relations Authority where there are
serious difficulties in bargaining

12.5 Asking the Authority to fix the terms of a collective agreement
12.6 Applying for a penalty

12.7 Debriefs

. 12.1 IDENTIFYING PROBLEMS

The first step in dealing with a problem in collective bargaining is to decide whether in fact there is a
problem, and not simply a misunderstanding. If a party believes that another party may not be bargaining
in goaod faith, it is important to consider:
exactly what action or inaction you consider your counterpart to be responsible for, and how that
impacts on the minimum requirements for good-faith bargaining in the Act
whether the issue has been dealt with in a process agreement and, if so, how
identifying ways of communicating with those represented that reflect your duty of good faith,
and focusing on stabilising the relationship between the parties with the aim of achieving a
successful outcome
the number of employees who are covered by the bargaining (for example, it is reasonable for
employers and unions to invest greater resources in bargaining for an agreement that affects a
large number of their employees and members, compared with bargaining covering a small number)
any other relevant matter, such as the background to the bargaining, how bargaining has occurred in
the past, and the operational environment and resources of the union and the employer.

If the problem arises in relation to information disclosure, then it is important to consider whether the
parties have provided a process for resolving the problem in an information agreement. (See Section 6.4.)

Acting in good faith is a legal duty and failing to act in good faith can be costly.
At a practical level, it can undermine productive employment relationships.

Legally, breaches of good faith can be referred to mediation and the employment institutions.
The remedies they can impose potentially include compliance orders, penalties, an award of damages
and orders to bargain again.
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CASE STUDY

MEDIATION —HOW SELECTIVE INTERVENTION CAN HELP THE PARTIES

It's been a busy few weeks at Factory K as negotiations for the collective agreement have been in
full swing.

The union and Factory K's negotiating team were working hard to reach an outcome that suited
everybody and, for the most part, they had been making good progress by working out any sticking
points as they arose.

However, when it came time to discuss the pay increase for next year, things ground to a halt. The union
negotiators were not happy with the percentage increase offered by Factory K and they weren’t willing
to concede too much ground. They had promised union members that they were committed to securing
a better deal for Factory K's workers on the back of a booming economy and skills shortages.

The Factory K negotiators were not prepared to compromise at this stage of the negotiations either.
They were very clear about how big an increase they could afford to offer and they didn't want to get
bogged down with pay talks just yet. There were still a lot of other issues on the agenda to cover off.

Both parties tried to get around the stalemate, but tempers started to fray and the issue became a
major obstacle for the negotiators.

George, Factory K’s advocate, suspected that the two parties might need help to get around this issue.
He called the Department of Labour’s mediation services for advice.

“If we all agree, | propose we take this issue to mediation. It seems like we've all had a gutful of it, so
perhaps we need to talk to an independent person and see if they can help us come up with a solution,”
George said at the next meeting.

After a bit of discussion among the parties, everyone agreed that George’s idea was probably the
best option. Both parties knew the pay issue wouldn't go away and the situation was only getting
more heated.

Mediation services appointed Frank as the mediator. The first meeting was a bit tense but slowly he
managed to get the union and Factory K to work things out.

“l could see how the communication breakdown occurred. Both sides had concerns around the pay issue
but they weren't really listening to each other properly. | thought it would take ages to come to an
agreement on the pay increase so we decided to work around it,” Frank said.

Frank convinced the negotiators on both sides to move on in the meantime and come back to the pay
issue later.

“That was a sensible idea. We sidelined the problem and worked out all the other collective agreement
details first. After that, the pay issue was a lot clearer,” said George.

“One of the reasons the union wanted the pay increase was to offset other changes in working
conditions that we had asked for. Once we addressed the union’s concerns with changes to other parts
of the agreement, it made the discussions about the pay increase much easier”

“Frank didn’t try and give us all the answers but he made sure that we worked together to solve them
ourselves,” George explained.
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. 12.2 WAYS TO SOLVE PROBLEMS IN COLLECTIVE BARGAINING

When a problem emerges, the parties should talk about it as soon as possible. In the event the parties
are unable to resolve a problem by talking to one another, there are various options they can consider:
They can seek infarmation and assistance from the Department of Labour at short notice.
The Department has skilled officers who can provide information on a range of topics, including
obligations relating to good-faith bargaining, contact details for union and employer organisations,
and the services (including mediation) that are available. Information Officers are available by calling
free on 0800 20 90 20.
The parties can take part in mediation provided by the Department of Labour or, if they wish, by an
independent mediator.
If the parties reach agreement at mediation about the collective bargaining problem, a Department
of Labour mediator can sign an agreed settlement, which will be binding on the parties.
The parties can agree to have the mediator provided by the Department of Labour decide the
bargaining problem for them, in which case the decision would be binding on the parties.

In these circumstances the mediator will not, however, be settling the collective agreement, and the
parties are still required to follow their normal ratification processes.

In certain circumstances where mediation does not result in the parties concluding an agreement, either
party can:
ask the Employment Relations Authority to facilitate the collective bargaining where certain grounds
in the Act are met (facilitation is generally only available where there have been serious difficulties in
the collective bargaining), and/or
where there has been a serious and sustained breach of good faith by one of the parties and all other
reasonable alternatives for reaching agreement have been exhausted, ask the Employment Relations
Authority to determine the terms and conditions of the collective agreement.

In serious cases, the Employment Relations Authority or the Employment Court can also impose a penalty
on a party that breaches the duty of good faith while engaged in collective bargaining. Whenever a party
refers an issue to either the Authority or the Employment Court, the Authority and the Court can direct
the parties to mediation or further mediation, can consider whether to provide assistance, or impose

a penalty.

Where a party believes the other party has acted in breach of good faith, and mediation has not resolved
the breach, the Authority can be asked to rule on the matter by issuing a determination. Proceeding down
this route should not, however, be a decision made lightly. In some cases it will serve to deepen rifts that
will not be resolved irrespective of content of the determination. If litigation does arise, it is important to
seek a result as quickly as possible. Drawnout disputes distract parties from the bargaining table and
can lose relevance to the parties bargaining.

If a party is not happy with the Authority’s determination, that party can refer the problem to the
Employment Court. The Court can direct the parties to further mediation, or can hear the matter and
issue a decision. In very limited cases, there is a right to appeal a decision of the Employment Court to
the Court of Appeal.
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